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S. 724, S. 514, S. 1058, AND H.R. 1294 


THURSDAY, SEPTEMBER 25, 2008 


U.S. SENATE, 

Committee on Indian Affairs, 

Washington, DC. 

The Committee met, pursuant to notice, at 2:15 p.m. in room 
628, Dirksen Senate Office Building, Hon. Byron L. Dorgan, Chair- 
man of the Committee, presiding. 

OPENING STATEMENT OF HON. BYRON L. DORGAN, 

U.S. SENATOR FROM NORTH DAKOTA 

The Chairman. The Committee will come to order. This is a 
hearing of the Indian Affairs Committee. We are going to be con- 
sidering four pieces of legislation today to provide Federal recogni- 
tion to certain tribes in Virginia, Montana, Michigan, and Florida. 

I thank my colleagues for being here and we have three elected 
officials who are here to begin the testimony as witnesses today. 

The Committee has held two hearings to examine the Federal ac- 
knowledgment process. The four bills that we have before us would 
provide Federal recognition to nine Tribal groups who have parti- 
tions currently pending before the Administration. 

I think it is quite clear the process for acknowledgment is bro- 
ken. These things take an unbelievably long time. We have had a 
lot of testimony about that. The costs are borne by the petitioning 
group, with no assistance from the Federal Government. The ac- 
knowledgment process has limited resources, limited staff, and lim- 
ited funding. 

I will make some other comments about this in a few minutes. 
We have three elected officials here, including Governor Kaine, 
Congressman Moran, and Senator Webb. I would like to take their 
testimony and then we will break and come to the business meet- 
ing, which should just take us five minutes, and then we will have 
the other witnesses. That will be, I think, more convenient for the 
three of you. We very much appreciate your attendance and your 
desire to testify on behalf of legislation pending. 

Would that be satisfactory with you? 

Senator Murkowski. Absolutely. Thank you. 

The Chairman. Senator Barrasso is on the phone; he has a por- 
tion of this business meeting. I think that is the way we will han- 
dle it. 

Governor Kaine, welcome to the Committee. We thank you for 
being here today with your colleagues. 

Governor Kaine. Thank you, Mr. Chairman. 

( 1 ) 
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The Chairman. The full statement of all three will be made a 
part of the permanent record, and we would recognize you, then 
our colleague Senator Webb, and then Congressman Moran. 

Governor Kaine. Excellent. 

STATEMENT OF HON. TIMOTHY M. KAINE, GOVERNOR, 
COMMONWEALTH OF VIRGINIA 

Governor Kaine. Thank you, Mr. Chairman and members of the 
Committee. The testimony has been filed, so I will just summarize 
a couple of points. 

I first want to begin by thanking my Virginia colleagues here, 
Senator Webb and Congressman Moran, for their great advocacy on 
behalf of the Virginia tribes. 

Beginning in 1607, English settlers in Virginia began to interact 
with these great tribes of Virginia, and these stories are known to 
virtually all Americans, the stories of Pocahontas and Chief Pow- 
hatan, John Smith, John Rolfe, and others. It is not an exaggera- 
tion to say that the Jamestown Settlement that was the first 
English settlement in the New World would not have survived had 
it not been forbearance and actual assistance of these tribes to the 
English who settled in 1607. 

Yet, despite the fact that these stories of the interaction between 
English and these tribes are among the best known in our collec- 
tive history, none of the Virginia tribes are among the 560-plus 
Federal tribes that have been recognized. I think there are two 
basic reasons for that. It seems like a kind of disharmony. I think 
there are two basic reasons why these tribes have not been recog- 
nized. 

First, they made peace and began to integrate into society in 
1677. Before there was the United States of America, their treaties 
were with England. So England has recognized these tribes since 
1677. But because they didn’t enter into treaties with the United 
States Government, that has been a reason that they haven’t been 
recognized. And I don’t think, in retrospect, they should be penal- 
ized for having early decided to begin peaceful relations with the 
settlers who are our ancestors. 

The second reason is a more sinister reason. Beginning in the 
1920s — and the Committee is well aware of these facts from earlier 
hearings, I know, and testimony — there was a practitioner, really, 
a promoter of the Eugenics movement in Virginia who became head 
of the State Bureau of Records, a guy by the name of Walter 
Plecker. Plecker ran this bureau under this fiat. The decision was 
made that all Virginians had to be identified either as white or col- 
ored. 

So the Indians, who had maintained their identity for these hun- 
dreds of years, were required to change their identity on all official 
documents to colored. If they did not, they were subject to criminal 
penalties, and many were actually imprisoned because of this. If 
members of Virginia Indian tribes wanted to marry as Indians, 
they had to leave the State to do so. 

So there was, for a period of 40 years, until this matter was 
struck down by the courts in the 1960s, an official State policy, 
sadly, to the shame of our Commonwealth, that systematically de- 
nied members of these Indian tribes their rightful ability to claim 
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their heritage, and that has made the documentation for some of 
these tribes very difficult. 

To my way of understanding, and I am not a historian, but those 
are the two reasons why these tribes have never been recognized: 
they laid down arms and made peace in the 1670s and then their 
collective heritage was denied by Commonwealth policy during the 
1900s. 

Beginning the 1980s, Virginia realized we need to clean the air 
and do the right thing, so these tribes have been recognized by the 
Commonwealth of Virginia, beginning in 1983. But we are strongly 
of the notion that neither of those two reasons should be an obsta- 
cle to these tribes in obtaining recognition today. 

Virginians consider this a matter of fundamental justice and 
really an acknowledgment of the fact that we would not be the 
modern Virginia we were had these tribes not essentially sup- 
ported, in those early years, the settlement at Jamestown Island. 
Relationships were uneasy, but there were a number of times 
where, had it not been for the support of these tribes, that James- 
town Settlement experiment would have ended, as had earlier ex- 
periments in Virginia. 

I will just conclude and tell a story. This has been a matter of 
real passion for me. I mentioned in my inaugural address wanting 
to finally turn the chapter and acknowledge these Indian tribes, 
but about a year after I was inaugurated in Williamsburg, I went 
to England on the commemoration of the sailing of the three ships 
that came to Jamestown Island in December of 1606, 400 years 
later I was in England, and my wife and I and my kids paid a visit 
to St. George Parish in Gravesend, which is where Pocahontas is 
buried. 

Pocahontas married the English tobacco planter, John Rolfe, 
went to England for a time, was presented at court, and then was 
getting ready to come back to Virginia, but when she was on the 
ship going down the Thames, became ill, was taken ashore and 
died in this little tiny community Gravesend, at the mouth of the 
Thames, where it empties into the English Channel. 

The English in that parish have taken care of her memory in ex- 
quisite way. There is a beautiful statute of Pocahontas outdoors; 
the chapel is dedicated to her; there are inscriptions of Pocahontas, 
she is buried underneath the chapel; and the English have cared 
for her in amazing ways. But as I was sitting in this chapel, think- 
ing about her journey and this legacy of the American Indians in 
Virginia, I looked on either side of the alter there are two stain 
glass windows, and one is a stained glass window of Rebecca, 
which was Pocahontas’ baptismal name; the other window was 
Ruth. And I looked at that and I was trying to remember from my 
history whether there was a Ruth in the Pocahontas story, and it 
suddenly struck me, no, there wasn’t; it is the Old Testament Ruth 
from the Book of Ruth. 

I am sure you remember those great powerful words from the 
King James Bible. Naomi moved to a strange land and went with 
her husband and her sons, and her sons then married women from 
that strange land, Moab, foreign women. Her husband and sons 
died, so then Naomi is in this strange land with these daughters 
from the land and she decides to move back to Judea. And when 
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she decides to move back, her daughters-in-law want to go back 
with her. She says, no, stay here, marry again, have more kids; 
and one of the daughters, Orpha, stays, but Ruth says, no — and 
these are the beautiful words: whither thou goest, I will go. Whith- 
er thou lodgest, I will dwell. Your people shall be my people. Your 
God shall be my God; and when you die, so there I will die and 
I will be buried. 

It is a great story, and obviously the Ruth window is in that 
chapel to signify the union not just of John Rolfe and Pocahontas, 
but the union of these Virginia Indians and these English settlers, 
and it strikes me that that is a fitting story about the union of 
these Virginia Indian tribes and Virginia. They have become part 
of us; they have been in our schools, they have worked in our 
fields, worked in our factories, served in all of our wars from the 
Revolution to the current day; they laid down arms and made 
peace with those who came to Virginia beginning in the 1670s. 

And it just strikes me that that is worth something, that that 
has a value, and that there ought to be an acknowledgment of 
these hundreds of years of living peacefully; and this is something 
that Virginians — not just Virginia Indians, but Virginians — very, 
very much want to do. 

Britain has recognized these tribes since 1670 and Virginia fi- 
nally realized we needed to do it in the 1980s we got onboard and 
recognized these tribes, and it is our earnest, earnest hope that the 
Federal Government will recognize them as well. Thank you, Mr. 
Chairman. 

[The prepared statement of Governor Kaine follows:] 

Prepared Statement of Hon. Timothy M. Kaine, Governor, Commonwealth of 

Virginia 

Thank you for the opportunity to speak with you today in support of Federal Rec- 
ognition for Virginia’s Native American Tribes. We are proud of Virginia’s Native 
Tribes and the contribution their communities have made to our Commonwealth 
and the Nation. 

I am here today because recognition of these Tribes by the Federal Government 
is long overdue. 

As a part of my Inaugural Address on January 14, 2006 at the Colonial Capital 
in Williamsburg, Virginia, I stated: 

“Our Virginia might not exist today were it not for the generosity extended to 
those first settlers by the native Virginia tribes living in this region. Without 
the hospitality of Chief Powhatan . . . those in Jamestown would have per- 
ished. . . And, we should use this historic time to help those who first helped 
us by working with the Federal Government to see that Virginia’s native Indian 
tribes are finally recognized.” 

Almost immediately after first landing at Jamestown in 1607, the early English 
settlers and explorers came into contact with the Virginia Tribes living throughout 
Eastern Virginia. While the relationship between the Native Tribes and the English 
settlers was not always easy, there can be little doubt that had it not been for ac- 
commodations on both sides, the settlement would not have survived. Indeed, Vir- 
ginia’s Native American Tribes played an integral role in helping the settlers sur- 
vive those first harsh winters. 

One year after the 400th anniversary of the first permanent English Settlement 
at Jamestown, it is especially tragic that these tribes still have not received equal 
status with the 562 other Federally Recognized Tribes in the United States. 

How can we commemorate their history and not recognize their existence? Now 
is the time to reconcile history. Let us, once and for all, honor their heritage. A her- 
itage, I might add, that has been sorely tested by centuries of racial hostility and 
state-sanctioned coercive actions. 
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The eight Virginia Tribes — the Chickahominy, Eastern Chickahominy, Mattaponi, 
Monacan Indian Nation, Nansemond, Pamunkey, Rappahannock and the Upper 
Mattaponi — are unique. Unlike most tribes that obtained federal recognition when 
they signed peace treaties with the Federal Government, tribes in Virginia signed 
their peace treaties with the British Monarchy. 

• Most notable among these was the Treaty of 1677 between Virginia’s Tribes and 
Charles the II — well before the establishment of the United States. This treaty 
has been recognized by the Commonwealth of Virginia every year for the past 
331 years when the Governor of Virginia accepts tribute from the Tribes in a 
ceremony now celebrated at the State Capitol. 

However, while the Virginia Tribes have received official recognition from the 
Commonwealth of Virginia, acknowledgement and officially recognized status from 
the federal government has been considerably more difficult due to systematic mis- 
treatment over the past century. 

Recent History of Tribal Recognition Issue in Virginia 

For 34 years, from 1912 to 1946, Walter Ashby Plecker, at the Virginia Bureau 
of Vital Statistics, led an effort to actively destroy vital records and evidence of In- 
dian existence in the Commonwealth. 

This practice was supported when the eugenics movement was endorsed by Vir- 
ginia Universities and the Virginia General Assembly enacted the Racial Integrity 
Act in 1924 — a race based statue that forced all segments of the population to be 
registered at birth in one of two categories “white” or “colored”. From that point on 
no reference was allowed for other ethnic distinctions and no reference was allowed 
for Indian Tribal peoples in Virginia. Members of Virginia’s Tribes were denied their 
identities as Native peoples. 

Essentially, Virginia declared, by law and the systematic altering of key docu- 
ments, that there were no Indians in the Commonwealth as of 1924. The passage 
of these race based statutes in Virginia made it criminal for Native peoples to claim 
their Indian Heritage. For instance, married couples were denied marriage certifi- 
cates or even forbidden to obtain the release of their newborn child from a hospital 
until they changed their ethnicity on the state record to read “colored.” 

• Ironically, 1924 is the same year that the Federal Government guaranteed Na- 
tive Americans full citizenship and the corollary right to vote. 

The Racial Integrity Act was not struck down by the Federal Courts until 1967. 

From 1983-1989 each Tribe gained official Recognition in the Commonwealth of 
Virginia. 

In 1997, then Governor George Allen signed legislation acknowledging the “paper 
genocide” of Indians in Virginia. This legislation provided that state records be cor- 
rected that had been deliberately altered to list Virginia Indians on official state 
documents as “colored.” In 1999, the Virginia General Assembly adopted a resolu- 
tion calling upon Congress to enact legislation recognizing the Virginia Tribes. 

Each of the tribes have also petitioned the U.S. Department of Interior and the 
Bureau of Indian Affairs (BIA) for official recognition under the process set forth 
in 25 CFR Part 83, “Procedures for Establishing that an American Indian Group 
Exists as an Indian Tribe.” The Virginia Tribes have also submitted letters of intent 
and partial documentation to petition for Federal acknowledgment. 

Unfortunately, these applications have been denied as incomplete. Without proper 
records and complete documentation the Tribes cannot fulfill the requirements of 
the BIA process. 

Helen Rountree, noted anthropologist and expert on Native-Americans in Vir- 
ginia, has spent her life documenting the Virginia Tribes. Through her thorough 
analysis and research the Commonwealth of Virginia was provided with sufficient 
authentication to officially recognize these tribes. I believe that that research should 
also be sufficient to address the damage of the Racial Integrity Act era and meet 
the BIA’s criteria. 

Need for Congressional Action 

It is clear that political action is needed to remedy what bureaucracies cannot fix. 
Justice begs for a congressional response. 

Six of the Tribes first came to Congress seeking recognition in 1999. They joined 
together to request Congressional action on their application for Federal Acknowl- 
edgement through the “Thomasina E. Jordan Indian Tribes of Virginia Federal Rec- 
ognition Act” (this year it is H.R. 1294). 

The six Tribes view Federal recognition as a basic issue of equality with the other 
562 tribes. 
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Under the United States Constitution Indian Commerce Clause, Congress has the 
authority to recognize a “distinctly Indian community” as an Indian tribe. I believe 
that the Tribes’ situation clearly distinguishes them as excellent candidates for Con- 
gressional action. 

Under H.R. 1294, the six Tribes would finally, and at long last, be granted federal 
recognition. At the same time, I feel that the safeguards provided in this legislation 
would address some Virginians’ concerns about Class III style gaming in the Com- 
monwealth. Indeed, this legislation would give both the Governor and the General 
Assembly strict control over any possibility of the development of Indian Gaming. 

I commend the committee for giving its time and attention to the Thomasina E. 
Jordan Indian Tribes of Virginia Federal Recognition Act. I would like to especially 
thank Chairman Byron Dorgan (D-ND) for his leadership on this important issue. 

I would also like to thank Senator Jim Webb (D-VA) for his important work on 
behalf of the native peoples of Virginia and his testimony today. I am also heartened 
by the bipartisan Virginia Delegation support for H.R. 1294 and thank Representa- 
tives Jim Moran (D-VA), Tom Davis (R-VA), and Bobby Scott (D-VA) for their 
original co-sponsorship of the legislation. 

It is time for these Virginia native peoples to be recognized by their own country. 
Recognition of the Tribes of Virginia is long overdue. 

Congress has the power to recognize these Tribes. It has exercised this power in 
the past, and it should exercise this power again with respect to our Virginia Tribes. 
Our recent commemoration of the 400 years of modern Virginia history will be in- 
complete without successful Federal recognition of these Virginia Tribes. 

It is time to finally right an historic wrong for Virginia and the Nation. 

Thank you for the opportunity to testify today on this important issue and I wel- 
come your questions. 

The Chairman. Governor, thank you very much for your elo- 
quent testimony. We appreciate you being at the Committee today. 

Next we will hear from Senator Jim Webb. 

STATEMENT OF HON. JIM WEBB, 

U.S. SENATOR FROM VIRGINIA 

Senator Webb. Thank you, Mr. Chairman, Senator Murkowski, 
Senator Tester. I do appreciate your willingness to hold this hear- 
ing so late in the Congress, and I am really pleased to be joined 
here by Governor Kaine. There is not a whole lot on the persuasion 
side that I could add to what he just said. I am also pleased to be 
here with Congressman Jim Moran, who has been a long-time sup- 
porter of this proposition. 

This is not a new issue for your Committee. 

First of all, I have a longer piece of testimony that I would ask 
be submitted for the record. 

The Chairman. Without objection. 

Senator Webb. And I understand the reluctance from Congress 
to grant this type of recognition, as opposed to the usual BIA ad- 
ministrative process. I just want to assure you that I have not 
taken this issue lightly, that I agree in principle that Congress gen- 
erally should not be determining whether or not native tribes de- 
serve Federal recognition, but this is a fairly unique situation, as 
Governor Kaine laid out. 

I spent a good bit of time, over several months, asking hard ques- 
tions about these particular issues and the issue of lineal descent 
and record-keeping and the miscegenation laws in Virginia, and 
many barriers that were placed against these particular tribes that 
you don’t really see in the cases that you have coming before you. 

For those reasons, I became a strong proponent that this sort of 
recognition should be given and should be given by the Congress. 
It is almost impossible — it is not just lengthy, it is almost impos- 
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sible for this particular situation to be solved through the regular 
BIA process, and that is the reason that I joined my colleagues sev- 
eral months ago in urging this legislation be passed and that is the 
reason that I am here today. 

Thank you, Mr. Chairman. 

[The prepared statement of Senator Webb follows:] 

Prepared Statement of Hon. Jim Webb, U.S. Senator from Virginia 

Thank you, Mr. Chairman and members of the Committee. I am honored to be 
here today to show my strong support for the “Thomasina E. Jordan Indian Tribes 
of Virginia Federal Recognition Act of 2007” (H.R. 1294). I am pleased to be joined 
by Virginia Governor Tim Kaine and Congressman Jim Moran, both of whom have 
been strong advocates for Virginia’s Native American Tribes. I would also like to 
acknowledge and thank the Chiefs of the six Virginia tribes and all the members 
present here today. 

I appreciate your willingness to hold this hearing. This is not a new issue for this 
Committee and you have heard support for these six Virginia tribes from many indi- 
viduals throughout the 15 years since they began seeking federal recognition. These 
six tribes are the Chickahominy, Chickahominy Indian Tribe Eastern Division, the 
Upper Mattaponi, the Rappahannock, the Monacan, and the Nansemond Indian 
Tribe. 

I am here today to urge the Committee to approve legislation recognizing the six 
Virginia tribes that began the administrative recognition process so long ago. The 
tribes covered by this bill gained state recognition in the Commonwealth of Virginia 
between 1983 and 1989. I believe it is appropriate for them to finally receive the 
federal recognition that has been denied for far too long. 

Mr. Chairman, I understand the reluctance from Congress to grant any Native 
American tribe federal recognition through legislation rather than through the BIA 
administrative process. I have not taken this issue lightly, and agree in principle 
that Congress generally should not have to determine whether or not Native Amer- 
ican tribes deserve federal recognition. 

Earlier this year the BIA’s Office of Federal Acknowledgment came out with new 
guidelines on implementing the criteria to determine federal recognition. While I ap- 
plaud improvements to the process, this still does not change the impact that ra- 
cially hostile laws formerly in effect in Virginia had on these tribes’ ability to meet 
the BIA’s seven established recognition criteria. 

Virginia’s unique history and its harsh policies of the past have created a barrier 
for Virginia’s Native American Tribes to meet the BIA criteria, even with the new 
guidelines. Many Western tribes experienced government neglect during the 20th 
century, but Virginia’s story was different. 

First, Virginia passed “race laws” in 1705, which regulated the activity of Virginia 
Indians. In 1924, Virginia passed the Racial Integrity Law, and the Virginia Bureau 
of Vital Statistics went so far as to eliminate an individual’s identity as a Native 
American on many birth, death and marriage certificates. The elimination of racial 
identity records had a harmful impact on Virginia’s tribes, when they began seeking 
Federal recognition. 

Second, Virginia tribes signed a treaty with England, predating the practices of 
most tribes that signed a treaty with the Federal Government. 

For these reasons, I strongly believe that recognition for these six Virginia tribes 
is justified based on principles of dignity and fairness. As I mentioned, I have spent 
several months examining this issue in great detail, including the rich history and 
culture of Virginia’s tribes. My staff and I asked a number of tough questions, and 
great care and deliberation were put into arriving at this conclusion. After meeting 
with leaders of Virginia’s Indian tribes and months of thorough investigation of the 
facts, I concluded that legislative action is needed for recognition of Virginia’s tribes. 
Congressional hearings and reports over the last several Congresses demonstrate 
the ancestry and status of these tribes. 

On May 2007, the House overwhelming passed the Thomasina E. Jordan Indian 
Tribes of Virginia Federal Recognition Act, with bipartisan support. This bill has 
advanced further this year than it has in the past several Congresses with the 
strong support and tireless efforts of Congressman Jim Moran. Virginia Governor 
Tim Kaine and the Virginia legislature support federal recognition for these tribes. 
I look forward to working with my colleagues in the Senate, especially those on the 
Indian Affairs Committee, to push for passage of this important bill. Congress has 
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exercised its power to recognize tribes in the past and I ask you to use this power 
to grant federal recognition to these six Virginia tribes. 

Last year, we celebrated the 400th Anniversary of Jamestown — America’s first 
colony. After 400 years since the founding of Jamestown, these six tribes deserve 
to join our nation’s other 562 federally-recognized tribes. 

Thank you Mr. Chairman and members of this Committee. I respectfully request 
that this Committee pass this bill as soon as possible. 

The Chairman. Senator Webb, thank you very much. 

Finally, we will hear from Congressman Moran. 

STATEMENT OF HON. JAMES P. MORAN, 

U.S. REPRESENTATIVE FROM VIRGINIA 

Mr. Moran. Thank you very much, Senator. I really appreciate 
my two friends, Governor Kaine and Senator Webb, testifying on 
this. 

I also greatly respect your position, Mr. Chairman, that the legis- 
lative process is not the ideal way to determine the legitimacy of 
Native American Tribes, but our point is there really is a unique- 
ness here with these Virginia tribes. First of all, most Native 
American Tribes gained their recognition when they signed an 
agreement with the United States Government. 

When they signed these peace treaties, that established their le- 
gitimacy. These tribes signed their peace treaties with the King of 
England; the principal one was in 1667 with Charles II. It has been 
recognized for 332 years both in Virginia and in England. So there 
is a uniqueness because they date all the way back, as both the 
Governor and Senator have said, to when the English settlers ar- 
rived on the shores of Virginia. 

We were hoping we could get this done by the 400th anniversary 
of Jamestown. We missed it, but we can’t give up on it. But the 
second reason goes to a very shameful part of Virginia’s history. 
There was a paper genocide that occurred. The officials in Virginia 
deliberately expunged the records, they destroyed the official 
records and most of the private records. I have a statement that 
gets into the whole thing, but, basically, a lot of Virginia’s ruling 
elite claim to be blood descendants of Pocahontas, and in their view 
that meant that no one else in Virginia could make a claim that 
they were Native American or a descendant of Pocahontas because 
to do so would mean that Virginia’s ruling elite would have to be 
classified as all other non-whites were, which was — and this was 
the law — the inferior Negroid race.” This was what it was about. 

And with enormous hypocrisy, Virginia’s ruling elite pushed poli- 
cies, got them passed, and it culminated with the Racial Integrity 
Act of 1924, and in Orwellian fashion they destroyed the State and 
local courthouse records, and that really has meant that it has 
been almost impossible for these tribes to establish their legitimacy 
because the courthouse records just aren’t there anymore. 

I think any of the tribes would be hard-pressed to show that they 
have endured the same kind of thing that has happened to these 
Native American Tribes. It wasn’t until 1967 that that law was 
taken off the book. Granted, this is Virginia’s problem. I think it 
is pretty clear Virginia has come a long way, and we may even go 
even further in November 

[Laughter.] 



9 


Mr. Moran. — but this is something we have got to rectify. We 
have got to rectify this, Mr. Chairman. It really is unique. These 
tribes are so deserving; they are good people. We have even got 
language in the bill that says that they can’t gamble. I mean, this 
is such tight language, I can’t believe that they have accepted it, 
but that is the reality. This is about their pride and about their 
heritage and what they leave as a legacy to their children and 
grandchildren. 

So that is why we are here and we really hope that we can get 
this bill into law. Thank you. 

[The prepared statement of Mr. Moran follows:] 

Prepared Statement of Hon. James P. Moran, U.S. Representative from 

Virginia 

Good afternoon and thank you, Mr. Chairman and Members of the Committee. 

I appreciate your willingness to hold this hearing and to provide me and my col- 
leagues from Virginia with an opportunity to testify. My message is straightforward 
and simple: Congress must grant Virginia’s historic tribes federal recognition. It can 
and it should do so. It has the authority, and there is precedent. Doing so will also 
help right a wrong, a grave injustice, that has been perpetrated for centuries. 

Last year marked the 400th anniversary of the first permanent English settle- 
ment in the New World at Jamestown. The forefathers of the tribal leaders who are 
in this room today were the first to welcome the English, and during the first few 
years of settlement, ensured their survival. As was the case for most Native Amer- 
ican tribes, as the settlement prospered and grew, the tribes suffered. Those who 
resisted quickly became subdued, were pushed off their historic lands, and, up 
through much of the 20th Century, were denied full rights as U.S. citizens. 

Despite their devastating loss of land and population, the Virginia Indians sur- 
vived, preserving their heritage and their identity. Their story of survival doesn’t 
span just one century, it spans four centuries of racial hostility and coercive state 
and state-sanctioned actions. 

The Virginia tribes’ history, however, diverges from that of most Native Ameri- 
cans in two unique ways. The first explains why the Virginia tribes were never rec- 
ognized by the Federal Government; the second explains why congressional action 
is needed today. 

First, unlike most tribes that resisted encroachment and obtained federal recogni- 
tion when they signed peace treaties with the Federal Government, Virginia’s tribes 
signed their peace treaties with the Kings of England. Most notable among these 
was the Treaty of 1677 with Charles II. This Thanksgiving, the Virginia tribes will 
fulfill their commitment to that treaty, as they have every year for the past 332 
years, by providing Virginia Governor Tim Kaine with game and produce as tribute 
in a ceremony at the State Capitol. This may be the longest celebrated treaty in 
the United States. 

In the intervening years between 1677 and the birth of this nation, however, 
these six tribes were dispossessed of most of their land. They were never in a posi- 
tion to negotiate with and receive recognition from our nascent federal government. 
Two years ago, the English government reaffirmed its recognition of the Virginia 
tribes hosting them at ceremonies in England. Sadly, as we concluded the 400th an- 
niversary of Jamestown, these same Virginia tribes remain unrecognized by our 
Federal Government. This is a travesty this Committee can correct. 

The second unique circumstance for the Virginia tribes is what they experienced 
at the hands of the state government during the first half of the 20th Century. It 
has been called a “paper genocide.” At a time when the Federal Government granted 
Native Americans the right to vote, Virginia’s elected officials adopted racially hos- 
tile laws targeted at those classes of people who did not fit into the dominant white 
society. The fact that some of Virginia’s ruling elite claimed to be blood descendants 
of Pocahontas in their view meant that no one else in Virginia could make a claim 
they were Native American and a descendent of Pocahontas’ people. To do so would 
mean that Virginia’s ruling elite were what they decreed all non-whites to be: part 
of “the inferior Negroid race.” 

With great hypocrisy, Virginia’s ruling elite pushed policies that culminated with 
the enactment of the Racial Integrity Act of 1924. This act directed state officials, 
and zealots like Walter Plecker, to destroy state and local courthouse records and 
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reclassify in Orwellian fashion all non-whites as “colored.” It targeted Native Ameri- 
cans with a vengeance, denying Native Americans in Virginia their identity. 

To call yourself a “Native American” in Virginia was to risk a jail sentence of up 
to one year. In defiance of the law, members of Virginia’s tribes traveled out of state 
to obtain marriage licenses or to serve their country in wartime. The law remained 
in effect until it was struck down in federal court in 1967. In that intervening period 
between 1924 and 1967, state officials waged a war to destroy all public and many 
private records that affirmed the existence of Native Americans in Virginia. Histo- 
rians have affirmed that no other state compares to Virginia’s efforts to eradicate 
its citizens’ Indian identity. 

All of Virginia’s state-recognized tribes have filed petitions with the Bureau of Ac- 
knowledgment seeking federal recognition. But it is a very heavy burden the Vir- 
ginia tribes will have to overcome, and one fraught with complications that officials 
from the bureau have acknowledged may never be resolved in their lifetime. The 
acknowledgment process is already expensive, subject to unreasonable delays, and 
lacking in dignity. Virginia’s paper genocide only further complicates these tribes’ 
quest for federal recognition, making it difficult to furnish corroborating state and 
official documents and aggravating the injustice already visited upon them. 

It wasn’t until 1997, when Governor George Allen signed legislation directing 
state agencies to correct state records, that the tribes were given the opportunity 
to correct official state documents that had deliberately been altered to list them 
as “colored.” The law allows living members of the tribes to correct their records, 
but the law cannot correct the damage done to past generations or to recover docu- 
ments that were purposely destroyed during the “Plecker era.” 

In 1999, the Virginia General Assembly adopted a resolution calling upon Con- 
gress to enact legislation recognizing the Virginia tribes. I am pleased to have hon- 
ored that request, and beginning in 2000 and in subsequent sessions, Virginia’s Sen- 
ators and I have introduced legislation to recognize the Virginia tribes. 

There is no doubt that the Chickahominy, the Eastern Chickahominy, the Mona- 
can, the Nansemond, the Rappahannock and the Upper Mattaponi tribes exist. 
These tribes have existed on a continuous basis since before the first European set- 
tlers stepped foot in America. They are here with us today. Helen Rountree, who 
will testify today, has spent her career verifying their history and their existence. 
Her publications are well known and well regarded. Her expertise on Virginia tribes 
cannot be matched at the Bureau of Indian Affairs. 

I know there is resistance in Congress to grant any Native American tribe federal 
recognition. And I can appreciate how the issue of gambling and its economic and 
moral dimensions has influenced many Members’ perspectives on tribal recognition 
issues. The six Virginia tribes are not seeking federal legislation so that they engage 
in gaming. They find this assertion offensive to their moral beliefs. They are seeking 
federal recognition because it is an urgent matter of justice and because elder mem- 
bers of their tribes, who were denied a public education and the economic opportuni- 
ties available to most Americans, are suffering and should be entitled to the federal 
health and housing assistance available to federally recognized tribes. 

To underscore this point, the legislation I introduced, as approved by the House, 
includes restrictive language that would prevent the tribes from engaging in gaming 
on their federal land even if everyone else in Virginia were allowed to engage in 
Class III casino-type gaming. I remain puzzled that objections are still being raised 
that these tribes could somehow engage in gaming given the restrictive language 
that is now a part of this bill. Nevertheless, I remain willing and ready to work with 
you and my fellow Senate colleagues to find the right equation that is respectful 
of tribal sovereignty and rights and meets Members’ concerns about this issue. 

The Senate Indian Affairs Committee, when it was chaired by Senator Ben 
Nighthorse Campbell in 2004, reported out a Virginia tribal recognition bill. At a 
hearing before this committee in 2006, Senator John McCain said that these tribes 
deserve recognition. Mr. Chairman, the Virginia tribes have waited too long, have 
come too far, to see their recognition bill die with the 110th Session of Congress. 
I also note that legislation to grant federal recognition to the North Carolina 
Lumbee tribe has been approved by this Committee. 

In the name of justice, I urge you to move this bill through Committee. And if 
we must adjourn before action on it is complete, I ask that you to make it your first 
priority in the next Congress. 

Thank you. 

The Chairman. Congressman Moran, thank you very much. 
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I want to make a very brief comment before we excuse our wit- 
nesses. Senator Webb has been aggressively irritating on this sub- 
ject for a long while, 

Senator Webb. Thank you. 

[Laughter.] 

The Chairman. — as you know, on behalf of the interests and 
passion he has. He has been pushing and pushing very, very hard. 

I know that some have raised a question why are we holding a 
hearing this close to the end of the legislative session, and I want 
to explain to you why we are doing this. We have spent an enor- 
mous amount of time this year to get Indian health care out of the 
United States Senate, the first time in 17 years. We did that. It 
was very hard; it took a lot of the Committee’s time. The Indian 
housing bill went through this Committee and the United States 
Senate. Also, we have spent much of the year working on a new 
groundbreaking piece of legislation on Indian law enforcement. 

So we have not done all we would like to do in other areas, and 
I scheduled this hearing, with the cooperation of Senator Mur- 
kowski, even though we are near the end of the session, so that, 
hopefully, in the first quarter when we get back next year, this 
Committee will take action and make decisions. 

It is not a secret that I would prefer that the recognition process 
at Interior be a workable process. I recognize, however, that it is 
a process that is broken, and I believe it is appropriate for this 
Committee to make decisions case-by-case in matters where equity 
would require the Committee to proceed. We have had congres- 
sional recognition in the past for some. You make a very persuasive 
and strong case. I know how strongly you feel about this. Senator 
Warner has asked that a statement that he has submitted be in- 
cluded for the record, which we will do by consent. 

But I want to thank you and thank members of your tribes and 
others who will testify today. Our purpose today is to continue and 
hopefully finalize the hearing records, and when we come back in 
a very few short months, begin to make the decisions that I want 
the Committee — and I know Senator Murkowski and Senator 
Tester feel as I do — to make. So let me thank you very much for 
your courtesy to come here today. Thank you. 

I want to call to the dais: Helen Rountree, Ron Yob, Ann Tucker, 
and John Sinclair. If they would come up to the witness table. 

Let me thank all of you for being here. 

Senator Murkowski, I did not give a full opening statement. Let 
me make a comment and just a couple of words, and if you wish 
to make a comment. 

I indicated that the acknowledgment process at the Federal level 
is largely broken. We have hearings on it. I do think that we have 
tribal leaders who come to Washington, D.C. frustrated and ex- 
hausted after decades of work, believing that they have made 
progress and, yet, receiving no answer. 

My preference is always to use the process that exists at Interior. 
I recognize that that is not always possible. I recognize the process 
itself is broken. So even as we are working with the Department 
of Interior, we are holding these hearings with several tribes that 
have come to us whose circumstances are different and unusual so 
we can consider action in the first quarter of next year. 
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I just wanted to make that point. 

Senator Murkowski? 

STATEMENT OF HON. LISA MURKOWSKI, 

U.S. SENATOR FROM ALASKA 

Senator Murkowski. Well, Mr. Chairman, just to follow up, I 
think we do recognize that the process is too slow, it is too cum- 
bersome to recognize that you would have three decades, perhaps 
more, working to seek recognition. It is full-time employment for 
the lawyers, but not really a resolution to those that are seeking 
the redress, and we must find a better way to provide for this. 

We do recognize there has been a push in this direction with the 
Department of Interior publishing the additional guidance and di- 
rections, but we continue to hear that even with a recognition proc- 
ess that is more streamlined, perhaps more efficient, in an effort 
to improve the time line experiences, we still continue to hear from 
so many that the current administrative recognition process is in- 
sufficient, and we recognize this. We appreciate that it is exces- 
sively drawn out; it does have uneven application of the regulatory 
criteria. 

So, as the Chairman has noted, when it is not working within 
the agency, sometimes there must be a redress through the legisla- 
tive process, and that is why we have those of you assembled be- 
fore us here today. I know that this has been the second visit for 
some of you. We appreciate that. Again, we do want to do what we 
can from the legislative process to help advance, and having this 
hearing today puts clearly on the record the situation that so many 
of you have been in the midst of for so long. So I appreciate your 
time and your very diligent efforts and your willingness to come be- 
fore the Committee this afternoon. 

Thank you, Mr. Chairman. 

The Chairman. Senator Murkowski, thank you very much. 

Senator Tester? 

STATEMENT OF HON. JON TESTER, 

U.S. SENATOR FROM MONTANA 

Senator Tester. Yes, thank you, Mr. Chairman. You know, I 
guess we have been here before, and you folks have been here 
many, many times before. The Department of Interior isn’t doing 
their job on this particular issue, it is quite obvious to me. You 
know, we have been through five Administrations, going on six, 
and, quite honestly, I have said this many times, they need to 
make a decision and tell you yes or no, instead of just demanding 
paperwork. 

I remember the last time you were here, John Sinclair, and you 
talked about the mountains of paperwork and the mountains of pa- 
perwork, and how this has become a generational thing now. Your 
father did this, probably your grandfather before him. But the 
truth is that the system is broken badly, and I don’t know if it is 
because people in the agency aren’t committed to make it work or 
if we have to develop something new, but it is not working. I agree 
with the Chairman that an act of Congress is not the way to get 
this job done, although, if we have to, we will. So we will go for- 
ward. 
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I have a meeting I have to run to, but I really want to thank 
John Sinclair, the Chairman of the Little Shell Tribe in Montana, 
for his efforts and his commitment to this cause and his people, 
and appreciate your being here today and appreciate all you have 
gone through, because, quite frankly, I know it hasn’t been easy for 
you. This bill that we are going to hear about today is sponsored 
by myself and Senator Baucus and Representative Rehberg, so we 
are all on the same sheet in Montana over this. It was in the State 
legislature when they passed resolution after resolution, encour- 
aging the Federal Government to give the Little Shell recognition. 

So, with that, thank you, Mr. Chairman. 

The Chairman. Senator Tester, thank you very much. 

Let me call on John Sinclair, who is President of the Little Shell 
Tribe of Chippewa Indians of Montana. President Sinclair, wel- 
come. You may proceed. 

And let me just say for all four of you that your entire state- 
ments will be made a part of the permanent record. You may sum- 
marize. 

STATEMENT OF HON. JOHN SINCLAIR, PRESIDENT, LITTLE 
SHELL TRIBE OF CHIPPEWA INDIANS OF MONTANA 

Mr. Sinclair. Thank you. Good afternoon, Chairman Dorgan and 
members of the Committee. On behalf of myself and the Little 
Shell Tribe of Montana, I extend a special greeting and heartfelt 
thanks to Senator Tester for his continued friendship and support 
of the Little Shell Tribe. I am accompanied by a tribal attorney in 
the Federal recognition process, Kim Godschalk. To the Committee, 
I express the Tribe’s and my own appreciation for the opportunity 
to tell our story, a story that shows that justice and good policy be- 
hind Senator Tester’s bill to recognize Little Shell Tribe, S. 724. 

In 1892, our leader, Chief Little Shell, rejected the terms of a 
Federal agreement that settled many Chippewas on reservations. 
Our people, who had fallen the buffalo herds into Montana, were 
left with no reservation and no means of subsistence, as the buffalo 
herds had largely died out. Because our ancestors had no reserva- 
tion home and were so poor, they became known as the trash can 
Indiana or the landless Indians of Montana. 

In 1908, Congress first appropriate funds to acquire land for the 
landless Indians of Montana, which included our ancestors. Con- 
gress appropriated money for this purpose several more times. 
After the Indian Reorganization Act was passed in 1934, the De- 
partment of Interior also promised a reservation home for the Lit- 
tle Shell people. But money was too short and our people never got 
the homeland they so often promised to us. So the tribe never re- 
ceived the service and benefits our people so badly need, service 
and benefits that our brothers, who accepted reservation life ac- 
cording to the terms of the 1892 agreement, have long enjoyed. 

Because we were landless, we were viewed as unrecognized when 
the Department of Interior set up their federally acknowledgment 
process in 1978. We hoped, however, that this process would be the 
answer, but we were wrong. We have been in this process now for 
30 years, and there is no certain end in sight. We have been caught 
in a bureaucratic twilight zone. 
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Let me just give you a few dates to give you a flavor of what the 
Little Shell Tribe has been through with this process. 

In 1978, the Tribe first notified the BIA of our intent to petition 
for acknowledgment and spent the next 14 years collecting docu- 
ments, doing genealogies, participating in technical assistance 
meetings with the BIA, and responding to numerous requests for 
yet more documents. 

In 1995, the BIA finally declared the Tribe’s petition was ready 
for active consideration. 

In 1997, the BIA began active consideration of the Tribe’s peti- 
tion for recognition. 

In 2000, the BIA issued its proposed finding on the Tribe’s peti- 
tion for recognition. 

In 2005, the BIA told the Tribe to expect the last stage, the final 
determination on the Tribe’s petition, in February of 2007. This 
was extended to the end of 2008 and recently extended again until 
January 28, 2009. 

So 30 years after the Tribe began this process we are still wait- 
ing for the BIA to complete the process, and we have no faith that 
this most recent extension will be the last one. But it gets worse. 

In 2000, the BIA issued a favorable proposed finding on the 
Tribe’s petition. In other words, the BIA concluded in 2000 that the 
Tribe had met all the criteria for recognition under the regulations, 
and yet the Bureau asked for more documents, which we provided, 
and still we wait. In the meantime, we have lost a whole genera- 
tion of Little Shell people, including recently my own father, who 
fought for recognition as President of the Tribe, just as I do now. 

Mr. Chairman, this is why the Little Shell Tribe needs Congress 
to step in. End the process and enact special legislation to recog- 
nize the Little Shell Tribe. Enactment of S. 724 is good, responsible 
Indian policy. After all, the BIA itself has said that the Little Shell 
Tribe meets the criteria for recognition, and it said so nearly eight 
years ago now. Justice to the Little Shell people requires the enact- 
ment of S. 724. We have endured all these generations without the 
Federal status, reservation, and service that our Indian brothers in 
Montana have long enjoyed. It is time the Little Shell people re- 
ceived the same Federal status. 

I would like to end on this point. Every government in Montana 
knows the Little Shell people and agrees that justice requires rec- 
ognition of the Tribe. The State of Montana and all local govern- 
ments support S. 724, and all recognized tribal governments in the 
State support recognition of the Little Shell Tribe. Congress deals 
every day with difficult issues. This is not one of them. On behalf 
of the Little Shell people, I implore the Committee to move Senator 
Tester’s bill forward. Thank you. 

[The prepared statement of Mr. Sinclair follows:] 

Prepared Statement of Hon. John Sinclair, President, Little Shell Tribe of 
Chippewa Indians of Montana 

Chairman Dorgan, Vice Chairman Murkowski, our good friend Senator Jon 
Tester, and honorable members of the Senate Committee on Indian Affairs, I thank 
you for the opportunity to testify in support of S. 724, a bill that would confirm the 
federal relationship between the Little Shell Tribe of Chippewa Indians of Montana 
and the United States, and address related issues. 



15 


My name is John Sinclair and I have the honor of serving as President of the Lit- 
tle Shell Tribe. I follow in the footsteps of my father and grandfather in that honor 
and appear before you today in the same work at which they labored — the long ef- 
fort to confirm federal recognition of the Little Shell Tribe. S. 724, introduced by 
our tireless champion Senator Tester, would accomplish this long sought goal for the 
Tribe. I urge the committee to act favorably on S. 724. The bill is consistent with 
Congress’ and the Department of the Interior’s historical commitments to acknowl- 
edge our people and establish a land base for them. This bill is necessary since our 
experience with the acknowledgment process administered by the Office of Federal 
Acknowledgment, Bureau of Indian Affairs, shows that the Department either can- 
not or will not bring that process to conclusion. And the terms of S. 724 show it 
to be a reasonable approach that would address, and thereby expedite, issues re- 
lated to confirmation of the Tribe’s federal status. 

The History of the Little Shell Tribe 

The Little Shell Tribe of Chippewa Indians is the successor in interest to the 
Pembina Band of Chippewa Indians in North Dakota. We were buffalo hunters who 
lived and hunted around the Red River and the Turtle Mountains in North Dakota 
in the early 1800s. The Pembina Band was recognized by the United States in an 
1863 treaty that was ratified by the Senate. See Treaty of October 2, 1863, 13 Stat. 
667. After the treaty, some members of the Pembina Band settled on reservations 
in Minnesota but our ancestors followed the buffalo herds into western North Da- 
kota and Montana, eventually settling in Montana and in the Turtle Mountains of 
North Dakota. 

In 1892, the United States authorized the creation of a commission to negotiate 
for a cession of land from the Turtle Mountain Chippewa and provide for their re- 
moval. Chief Little Shell and his followers walked out on the negotiations and re- 
fused to accept the terms of the eventual agreement. Some of Little Shell’s followers 
moved to Montana and joined with other members of the Pembina Band who had 
settled in Montana; our collective Pembina ancestors came to be known as the “Lit- 
tle Shell Band.” When our traditional means of livelihood died with the buffalo 
herds, our ancestors were left to eke out an existence in a number of shantytowns 
across Montana. We became known as “the trash-can Indian,” or “the landless Indi- 
ans.” Forced to live in communities which did not welcome us, our people faced se- 
vere racism and discrimination throughout Montana, some of which continues today. 

For one hundred years now, Congress has known of and attempted to address the 
plight of the Little Shell people. In 1908, Congress first appropriated funds to settle 
our people on a land base. 35 Stat. 84. Congress appropriated funds again in 1914 
and, again, every year thereafter until 1925 — all to provide a reservation land base 
on which to settle the “homeless Indians in the State of Montana.” The acquisition 
was never made and the Tribe never recognized. 

In the 1920s, newspaper articles chronicled the plight of our people. Our leaders 
pleaded for help for the destitute Little Shell people. Tribal leader Joseph Dussome 
asked Congress, “Are we not entitled to a Reservation and allotments of land in our 
own County, just the same as other Indians are? ” Two weeks later, the Department 
of the Interior rejected our leader’s plea: 

The Indians referred to are Chippewas of the Turtle Mountain Band. They were 
under the leadership of Little Shell who became dissatisfied with the treaties 
of the United States and the Turtle Mountain Band of Chippewas. He accord- 
ingly refused to accede thereto . . . The disaffected band, by its failure to ac- 
cede to the terms of the treaty and remove to the reservation is now unable to 
obtain any rights thereon for the reason that the lands of this band are all dis- 
posed of, and the rolls became finalf.] . . . There is now no law which will au- 
thorize the enrollment of any of those people with the Turtle Mountain band 
for the purposes of permitting them to obtain either land or money. 

Letter of Asst. Secretary Scattergood, dated December 14, 1931. Three years later, 
however, Congress enacted the Indian Reorganization Act [IRA1, which provided a 
mechanism for groups of Indians like ours to organize and apply for land. In Decem- 
ber 1935, the Commissioner of Indian Affairs took steps to organize our people 
under the IRA. The Commissioner proposed a form to enroll our people, stating: 

It is very important that the enrollment of homeless Indians in the State of 
Montana be instituted immediately, and it is proposed to use this form in the 
determination of Indians who are entitled to the benefits of the Indian Reorga- 
nization Act. 

BIA Letter, December 23, 1935. This effort resulted in the Roe Cloud Roll, named 
after Dr. Henry Roe Cloud, an Interior official who played a large part in the 
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project. Once the roll was complete, the Field Administrator clearly stated that the 
purpose of the roll was to settle our people and bring them under federal jurisdic- 
tion: 

The landless Indians whom we are proposing to enroll and settle on newly pur- 
chased land belong to this same stock, and their history in recent years is but 
a continuation of the history of wandering and starvation which formerly the 
Rocky Boy’s band had endured. 

Out of the land purchase funds authorized by the Indian Reorganization Act, 
we are now purchasing about 34,000 acres for the settlement of these Indians 
and also to provide irrigated hay land for the Indians now enrolled on Rocky 
Boy’s Reservation. The new land, if devoted wholly to that purpose, would take 
care of only a fraction of the homeless Indians, but it is our intention to con- 
tinue this program through the years until something like adequate subsistence 
is provided for those who cannot provide for themselves. The first step in the 
programs is to recognize those Indians of the group who may rightfully make 
claim of being one-half degree, which is the occasion for presenting the attached 
applications. The fact of these people being Indian and being entitled to the 
benefits intended by Congress has not been questioned. 

Roe Cloud Roll applications, 1937. The Department of the Interior never fulfilled 
this promise. The limited resources available to acquire land were expended for 
tribes already recognized. In 1940, Senator James Murray requested Interior to ful- 
fill its promise of land for the Little Shell Band. Assistant Commissioner Zimmer- 
man responded that his office was “keenly aware of the pressing need of the land- 
less Chippewa Cree Indians of Montana. The problem thus far has been dealt with 
only in a very small way. I sincerely hope that additional funds will be provided 
for future purchases in order that the larger problem remaining can be dealt with 
in a more adequate manner.” Unfortunately, the Federal Government’s efforts to as- 
sist the Little Shell Tribe gave way during the termination era of the 1950s to the 
termination policy, and, as a result, the land promised for our people was never 
forthcoming. 

Recent Experience With the Office of Federal Acknowledgment [OFA] 

When the Department of the Interior adopted regulations establishing an admin- 
istrative process to acknowledge Indian tribes in 1978, once again the Little Shell 
people had hope. We hoped that the Department’s process would finally bring to 
conclusion the Tribe’s long effort to achieve federal recognition. The administrative 
process has turned out to be just another cruel hoax on the Little Shell people. We 
began work on through this new process in 1978 and, thirty years later, it still has 
not been completed. 

For years after its initial submission, the Tribe researched its history and commu- 
nity to establish the seven mandatory criteria under the regulations. We had nu- 
merous technical assistance meetings with the staff and responded to requests for 
additional information. Finally, nearly twenty years later in 1995, the Bureau of In- 
dian Affairs declared that the Tribe’s petition was ready for active consideration. 

However, a “ready for active consideration” designation does not mean that the 
OFA will commence its review; it only means that you get into line. Active consider- 
ation begins only when the Bureau of Indian Affairs has time to commence active 
consideration. In our case, that was 1997, two years after the petition was declared 
ready for active. At that point, we hoped that we were at least on the road toward 
completion of the process. Once again, we were wrong. 

On July 24, 2000, the Bureau of Indian Affairs finally issued the proposed finding 
on the Tribe’s petition. The proposed finding found that the Tribe had met all the 
seven mandatory criteria and should be recognized — but this was not the end of the 
process. It merely triggered the next step — which is public comment on the proposed 
finding and review by the Bureau of Indian Affairs of those public comments as part 
of its final determination. 

The Tribe takes very little comfort in the favorable proposed finding. Although the 
Department found that the Tribe met all the mandatory criteria, the Department 
“encouraged” the Tribe to submit more documentation. No significant evidence was 
submitted in opposition to the favorable proposed finding. Unlike many other cases, 
neither the State of Montana nor any local government submitted adverse com- 
ments on the proposed favorable finding for the Little Shell Tribe. But the Depart- 
ment made clear that it preferred that the Tribe submit additional records for cer- 
tain time periods before the 1930s. We took the Department’s suggestion to heart, 
submitting approximately 1,000 pages of additional reports and appendices sup- 
ported by several boxes of documentation. 
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We are still waiting for the Department’s final determination on the Tribe’s peti- 
tion. The Director of OFA advised a federal court in June 2005 that OFA expected 
to issue its Final Determination on Little Shell in February 2007. See 8th Declara- 
tion of Lee Fleming, Mashpee Wampanoag Tribal Council v. Norton, Case 
No.l:01CV00111 (D.D.C.) This did not happen. Then, OFA advised the Tribe in writ- 
ing to expect the commencement of active consideration on the final determination 
on August 1, 2007. This did not happen, either. Instead, OFA granted itself exten- 
sions, advising the Tribe to expect active consideration on the final determination 
to begin by August 1, 2008, with a final determination to be issued by the end of 
2008. Once more, this did not happen. On July 24, 2008, the Tribe received another 
letter from OFA, granting itself yet one more extension. Now, we are told to expect 
a final determination by January 28, 2009. Of course, nothing prevents the OFA 
from granting itself another extension, so the Tribe has no confidence that this new 
deadline is any more firm than the earlier deadlines. 

Over the past 30 years, the Tribe has been fortunate to have the services of the 
Native American Rights Fund on its petition. Without NARF’s assistance, it would 
have been impossible for the Tribe to participate in this protracted and expensive 
administrative process. NARF has spent over 3,400 attorney hours over the last fif- 
teen years on our petition. Consultants and graduate students put in thousands and 
thousands of additional hours. Tribal consultants, such as historians, genealogists 
and graduate students, donated substantial amounts of time pro bono or worked at 
substantially reduced rates in compiling large portions of the petition. Even with 
this generosity, the total cost for consultants and associated expenses over the last 
fifteen years exceeds $1 million dollars. 

The lengthy process also imposes an immeasurable human cost, with the recogni- 
tion battle passing from one generation to the next. The demands of providing for 
my people without the protection of federal recognition, a protection that has been 
promised for one hundred years, has been daunting, to say the least. And it is just 
heartbreaking to think that, after all we’ve been through with this administrative 
process, the Department could at the end of day even decide not to confer federal 
acknowledgment, to reverse its own favorable proposed finding. 

Enough is enough. It’s time for Congress to step in, to accept what the Depart- 
ment itself found in its proposed finding — that the Little Shell Tribe is entitled to 
federal recognition. It is unconscionable that nine years after it found that the Little 
Shell constitutes an Indian tribe, that in the face of no significant opposition to that 
proposed favorable finding, that the Little Shell Tribe is still waiting. One entire 
generation of Little Shell people has passed away, including my own father, as we 
wait for administrative action and we have no confidence that the new deadline will 
be met. 

The Constitution of the United States gives the Congress the privilege and right 
to recognize tribal governments. The Congress has considered the needs of the Little 
Shell people time and time again. Congress should not wait any longer, and should 
not force the Little Shell people to wait any longer, for the completion of a seem- 
ingly never ending administrative process. It’s time for Congress itself to issue the 
final determination on the status of the Little Shell Tribe and enact S. 724. 

The Reasonable and Necessary Terms of S. 724 

First and foremost, S. 724 takes the final step that has been interminably delayed 
by the Bureau of Indian Affairs — even though it has essentially acknowledged that 
the Little Tribe is real and should be recognized — and that is the confirmation of 
federal recognition for the Tribe. This has been promised to the Tribe, both by Con- 
gress and the Department of the Interior. There is no rational reason for further 
delay. Since the Department does not seem capable of bringing its deliberations to 
an end, the Congress should do so by recognizing the Little Shell Tribe through leg- 
islation. 

I must underscore that the State of Montana, affected local governments, and all 
recognized tribes in the State of Montana support the bill to recognize the Little 
Shell Tribe. The circumstances here truly are unique. The Department of the Inte- 
rior has already issued a proposed favorable finding on the Tribe’s petition and 
there is no government opposition to recognition of the Tribe. In this case, the enact- 
ment of federal recognition legislation only makes sense. 

In addition, S. 724 does more than simply confirm federal recognition. It address- 
es many of the issues newly recognized tribes and local communities struggle with 
for decades after formal federal recognition — the establishment of a land base and 
a tribal service area. It is well documented that it takes years and sometimes more 
than a decade for the Department of the Interior to take land into trust for newly 
recognized tribes. For example, it took eight years after the Jena Band of Choctaw 
Tribe was recognized before Interior took that Tribe’s cemetery and governmental 
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offices into trust. Further, many tribes suffer from the years it takes for the Depart- 
ment to establish a service area for the newly recognized tribe. For example, after 
completion of administrative challenges to the Department’s final determination ac- 
knowledging the Cowlitz Indian Tribe in 2002, the Cowlitz Tribe still does not have 
a BIA service area. Thus, even if the Department of the Interior does issue its final 
determination next year (which is doubtful given the Tribe’s experience with OFA), 
the Tribe could be forced to endure many additional years in legal limbo as it strug- 
gles to establish and land base and service area. 

S. 724 addresses these issues. It defines a service area for the Tribe consisting 
of four counties where our people live. It also directs the Secretary to acquire trust 
title to 200 acres located within the service area to be used as a tribal land base. 
With these terms, the Little Shell people are put much closer to the actual delivery 
of federal Indian trust services and benefits. 

Can any reasonable person believe that the Little Shell people haven’t waited long 
enough? The enactment of S. 724 would finally end the uncertainty regarding the 
status of the Little Shell people. The enactment of S. 724 would finally provide for 
the establishment of a land base for the Little Shell people, something the Depart- 
ment of the Interior promised one hundred years ago. And the enactment of S. 724 
would provide certainty for the local governments that support recognition of the 
Little Shell Tribe, by defining the Tribe’s service area and the location of a land 
base. 

Conclusion 

As our history shows, the Little Shell people are persistent and patient. But I 
have difficulty in explaining to my people why we still remain unrecognized, even 
though the Department of the Interior issued a favorable proposed finding on the 
Tribe’s petition in 2000. We have waited on the Department for one hundred years. 
Now it’s time for Congress to act. The Little Shell people implore this Committee 
to act favorably on S. 724 and allow the bill to move forward. 

Additional Testimony 

It was a pleasure to testify before the Committee on S. 724, a bill to reestablish 
the government to government relationship between the United States and the Lit- 
tle Shell Chippewa Tribe of Montana. At that hearing, Mr. Lee Fleming of the Office 
of Federal Acknowledgment made statements regarding the Little Shell Tribe that 
are of concern to the Tribe and which therefore require a response. Towards that 
end, I respectfully request that this supplemental statement of the Little Shell Tribe 
be included in the hearing record. There are three issues I wish to address. 

1. OFA’s Alleged “Warning” in the Favorable Proposed Finding 

Mr. Fleming testified that the Little Shell Tribe had been “warned” in OFA’s fa- 
vorable proposed finding that there were gaps in the Tribe’s documentation, gaps 
that had to be filled or the Tribe would run the risk that OFA’s favorable finding 
could turn into a negative final determination. As OFA stated in the Notice of Pro- 
posed Finding on the Little Shell petition, “This proposed finding is based on the 
available evidence and does not preclude the submission of other evidence to the 
contrary. Such new evidence may result in a change in the conclusions reached in 
the proposed finding.” 65 F. Reg. 45394, 45396 (July 21, 2000). In other words, be- 
cause no new evidence was submitted that would support a contrary finding, there 
is no basis in the record for turning the favorable proposed finding into a negative 
final determination. 

In fact, Mr. Fleming’s suggestion that Little Shell had been “warned” in the favor- 
able proposed finding is contradicted by the finding itself. On criterion (a), OFA’s 
proposed finding specifically states that contrary new evidence would be required 
to reverse the favorable proposed finding: 

This proposed finding also accepts as a reasonable likelihood that references to 
the petitioner’s individual ancestors as Indians and references to portions of 
their ancestors as residents of Indian settlements before the 1930’s are con- 
sistent with the identifications of these and other ancestors of the petitioner as 
Indian groups after 1935. This conclusion departs from prior decisions for meet- 
ing criterion (a), which required evidence of a specific identification of the peti- 
tioner as an Indian entity during each decade. The Department believes that, 
absent strong proof to the contrary, it is fair to infer a continuity of identification 
from the evidence presented . . . (emphasis supplied) 

Summary under the Criteria for the Proposed Finding for Federal Acknowledg- 
ment of the Little Shell Tribe of Chippewa Indians of Montana (July 14, 2000) at 
page 6 (hereafter “Summary”). 
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It would be arbitrary and capricious for OFA now to apply a different standard 
to the Little Shell Tribe in order to reverse the favorable proposed finding in the 
absence of new, negative evidence. 

Finally, the Tribe did, in fact, submit substantial additional evidence in response 
to OFA’s request for more documents in the favorable proposed finding. For exam- 
ple, additional work has demonstrated that the percentage of members tracing to 
a historical tribe is higher than thought in the proposed finding, i.e., is 94%, not 
62% We provided this additional information specifically to show that there was no 
“departure” from previous practice in the favorable proposed finding, not because we 
believed such a showing was necessary to avoid a reversal of the finding into a neg- 
ative final determination. As OFA’s proposed finding observed, certain departures 
from previous acknowledgment decisions for Little Shell were warranted, but addi- 
tional evidence from the Tribe “may create a different record and a more complete 
factual basis for the final determination, and thus eliminate or reduce the scope of 
these contemplated departures from precedence.” 65 F. Reg. at 45395. Since no sub- 
stantial negative evidence was submitted, and all governmental entities in the state 
support the recognition, our Tribe has expected that — someday when OFA ever fin- 
ishes its work on our petition — the favorable proposed finding would become a favor- 
able final determination. (But see concern expressed in section 2, infra.) Now, the 
very existence of the voluminous record of 67,000 pages, a record OFA convinced 
the Tribe it needed to generate, is used as an excuse by OFA for having missed its 
deadlines. 

2. OFA’s Failure to Share New Information with the Little Shell Tribe 

Mr. Fleming espoused his view that tribes should be required to go through the 
complete administrative process so that all the evidence relating to tribal existence 
can be “scrutinized” by all concerned. But in fact OFA’s process does not allow this 
“scrutiny” of all evidence, even by the petitioner. For example, 25 CFR §83.10 (1)(1) 
provides that after the period for submitting materials has closed, the “Assistant 
Secretary may also conduct such additional research as is necessary to evaluate and 
supplement the record. . . . the additional materials will become part of the peti- 
tion record.” However, OFA makes no allowance in its regulations for a petitioner 
to access and respond to these materials prior to a final determination. In fact, OFA 
conducted weeks of field study in Montana after the closing date for submission of 
materials, conducting dozens of interviews and accumulating other materials as 
well. These materials have not been provided to the Little Shell Tribe despite the 
Tribe’s request that they be shared. 

Indeed, the Tribe was forced to file a Freedom of Information Act request for the 
documents and OFA denied the Tribe’s request for a waiver of the FOIA fees, which 
OFA estimated at approximately $4,500 dollars. The Tribe appealed OFA’s denial 
of the fee waiver request, but then the Tribe ultimately informed OFA that it would 
pay the under protest. OFA then informed us that the twenty working day time 
within which FOlA allows OFA to respond could not be met. When we asked OFA 
how long it would take to produce the new documents, our attorney was informed 
that the OFA attorneys who must review for privacy matters were all busy and that 
review of the responsive documents was not a high priority for them. Who knows 
when, if ever, we will get the material? And even if it is provided, there is no provi- 
sion in the process for us to comment on them or to supplement the record if nec- 
essary before the final determination is made. The OFA process itself violates due 
process. 

3. Extensions of Time 

In his testimony, Mr. Fleming tried to emphasize that the Tribe itself had asked 
for numerous extensions as an excuse for OFA missing its target dates for com- 
pleting the final determination. Mr. Fleming’s attempt to blame shift is based on 
a mixing of apples and oranges. He tries to compare the Tribe’s “understandable dif- 
ficulty in completing research on a very large number of dispossessed Indians on 
the American frontier” (Summary, supra, at page 6) with the Department’s duty to 
analyze such information once it has been gathered in one place. The latter is a far 
more manageable task. It should be noted that unfortunately, the Tribe’s chief re- 
searcher, Dr. Rob Franklin, passed away during this process. It fell to his wife, Dr. 
Pamela Bunte to pick up the work, juggle her teaching duties, and struggle with 
her own physical ailments in an effort finally to finish the process of submitting ma- 
terials to OFA. 

Conclusion 

In conclusion, there was nothing in Mr. Fleming’s statement or response to ques- 
tions at the hearing that explains either why OFA has been unable to meet its dead- 
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lines to issue a final determination for Little Shell or how that determination can 
be anything other than favorable. 

The Chairman. President Sinclair, thank you very much. We ap- 
preciate your being here and your testimony. 

The Honorable Ann Tucker will testify next, Chairwoman of the 
Muscogee Nation of Florida. 

Chairwoman Tucker, thank you very much for being here. You 
may proceed. 

STATEMENT OF HON. ANN DENSON TUCKER, CHAIRWOMAN, 
MUSCOGEE NATION OF FLORIDA 

Ms. Tucker. Chairman Dorgan, Honorable Committee Members, 
my name is Ann Denson Tucker. I am Chairwoman of the 
Muscogee Nation of Florida, the Florida Tribe of Eastern Creek In- 
dians, and I welcome the opportunity to testify on Senate Bill 514 
for the immediate Federal recognition of our tribe. I wish to thank 
Senator Nelson and Senator Martinez for their bipartisan sponsor- 
ship of this important legislation, and their staff members who 
have spent hours to ensure that this legislative request is the prop- 
er thing to do and the right way to do it. 

Thirty years of BIA process have inflicted financial hardship and 
injury on some of the poorest people in Northwest Florida, the 
Creek Indian people, and there is no end in sight. Because of the 
BIA’s inability to act on this petition, the Muscogee Nation of Flor- 
ida must rely on Congress. 

Muscogee Nation of Florida’s center of government is in the 
Bruce Indian community of Walton County, Florida. Our ancestors 
signed 11 treaties with the United States Government between 
1790 and 1833. After President Andrew Jackson’s Indian removal 
policies had decimated the Creek confederacy, our ancestors were 
faced with a brutal choice: remove from our homeland or find a 
way to survive. We found a way to survive. 

For the first half of the 19th century, we lived in Dale County, 
Alabama, in an Indian encampment near the Choctawhatchee 
River. By the Civil War, we were moving at night to avoid Indian 
removal and following the river south to Bruce Creek, where we 
still live today. We established our community, continued our tradi- 
tions, fished, hunted, timbered, and farmed cooperatively. We did 
not have anthropologists traveling into the wilderness that was 
Northwest Florida to seek out Indians in a place where Jim Crow 
laws had made Indians illegal and the KKK reigned supreme to en- 
force this policy. 

In 1850 Florida, it was illegal to trade with Indians. In 1851 
Florida, it was illegal for Indians to hunt and to fish. In 1852 Flor- 
ida, it was illegal under penalty of death for Indians to be Indians. 
We have spent 150 years on this homeland, the land of Timpoochee 
Canard, the land of the Euchees. We live separate, apart, with 
known community leaders, and they have addressed the needs of 
our community to the outside world at the local, State, and even 
Federal level. We had our own currency. We had our own teachers 
for our own school. 

Our council house was the geographic center of our town, the 
same building used for community meetings, political venues, com- 
munity business, and community celebrations. It is still, today, our 
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voting precinct. We have our own cemeteries and our own church 
with handwritten records that are 100 years old. We have a con- 
stitution, a baseline roll, and tribal codes that have been updated 
through the assistance of the Administration for Native Americans. 

We have our language preserved and we are proud that one of 
our young adult tribal members recently addressed the United Na- 
tions on the urgency of protecting the indigenous languages of this 
Country. 

Jim Crow laws did not allow my tribe to have a State reserva- 
tion. Our State recognition was by concurrent resolutions passed by 
the House and Senate of the State of Florida. It is the best that 
you get in Florida, and we are the only Tribe that has this. In Flor- 
ida, we have no Indian commission to oversee a State recognition. 
If we are not a Federal tribe, we are considered to be nothing at 
all. 

The legacy of Jim Crow laws is that southeastern tribes histori- 
cally require intervention from Congress. We are not an exception 
to the rule with this legislation; we are the norm. The May 23rd, 
2008 policy letter from the former deputy director of the BIA re- 
moved any doubts as to whether my Tribe should be in this Com- 
mittee with Senate Bill 514. A unilateral pronouncement in his pol- 
icy letter enabled another acknowledgment applicant to be bumped 
to the top of the list for review. 

If the criteria for recognition can be arbitrarily and capriciously 
changed and interpreted, then there is no reason to believe that 
Muscogee Nation of Florida will ever receive due process or timely 
disposition. We can be ignored and selectively bypassed by other 
applicants, regardless of filing dates, and tossed out of the process 
and told to find another method without full review of our tribal 
data. 

The BIA process is broken beyond repair for the Muscogee Na- 
tion of Florida. My tribal government has determined that congres- 
sional recognition is our only option. Our arduous journey from 
Bruce, Florida to these halls of Congress has taken us 150 years. 
We now stand ready, waiting for active consideration for Congress 
to take action on Senate Bill 514. Thank you for allowing us to tes- 
tify today. 

[The prepared statement of Ms. Tucker follows:] 

Prepared Statement of Hon. Ann Denson Tucker, Chairwoman, Muscogee 

Nation of Florida 

Introduction 

Chairman Dorgan, Honorable Committee Members, my name is Ann Denson 
Tucker. I am Chairwoman of the Muscogee Nation of Florida, the Florida Tribe of 
Eastern Creek Indians. Thank you for inviting me to testify about my tribe’s experi- 
ence with the federal recognition process. 

My tribe needs and deserves federal recognition, and we need Congress to take 
action. Three decades of paperwork, costs, and delays are sapping my tribe of eco- 
nomic resources that could be going to help our members and delaying our ability 
to access federal programs designed to help tribes in our situation. 

First, I would like to remind you about who my tribe is. 

The Muscogee Nation of Florida, also known as the Florida Tribe of Eastern 
Creek Indians, is a tribe of Creek Indian people whose home is centered in Bruce, 
in Walton County, Florida. Our ancestors signed 11 treaties with the United States 
between 1790 and 1833 that led to their forced removal from their traditional home- 
lands. Eventually, our tribal ancestors left their Indian enclave in Daleville, Ala- 
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bama and followed the Choctawhatchee River south to Bruce Creek, where we re- 
established our community and homes, fished, hunted, farmed cooperatively, raised 
cattle, and practiced our traditional ceremonies. My Tribe has lived on this land as 
a community and as a cultural, social and political unit for 150 years. 

Unfortunately, the tale of my tribe is not complete without understanding 
the effort that was made to erase us from history. 

By the time we migrated from Daleville to Bruce, Jim Crow laws had been en- 
acted in Florida (see attachment 2). By 1850 it was illegal to trade with Indians. 
And in 1852, it became illegal — under penalty of death — for Indians to be “Indian,” 
unless the Indian was a Seminole or was confined to a Reservation. 

Because my tribe neither was Seminole nor had a reservation, the Jim Crow laws 
made it impossible for my tribe to openly embrace its cultural heritage and commu- 
nity. While we survived, until the Jim Crow laws were repealed by federal law, the 
Civil Rights Act, the tribe was forced to hide its government, traditional ceremonies, 
and culture. As a result, satisfying BIA’s tribal recognition requirements became dif- 
ficult, but we struggled to meet their paperwork demands. However, a series of 
changes of BIA recognition regulations has made the task impossible because the 
agency is demanding written documents that do not exist because Jim Crow laws 
criminalized interactions with our tribe. 

This brings us to why I am here today — the BIA has made it clear that they 
do not intend to act on our tribe’s petition for recognition. 

It has been 60 years since our community leader — my great grandfather-wrote to 
the BIA and explained that our people deserved compensation for lands taken under 
the Treaty of Ft. Jackson (see attachment 3). BIA’s response, which is on file in the 
Federal Archives, was dismissive, declaring curtly, “You are mistaken. You cannot 
possibly be who you say you are because the members of that Tribe are either dead 
or removed. . .” Fast forward to 1957, when the Seminole Tribe of Florida gained 
federal recognition and BIA finally acknowledged that it had not rid the Southeast 
of the Florida Tribe of Eastern Creek Indians. Fast forward again, 14 years, to 1971, 
when BIA finally verified our racial identification to the U.S. Government and, in 
turn, to the State of Florida. By then, my great grandfather had been dead for 2 
years, and we had already spent 24 years trying to get BIA to acknowledge our ex- 
istence as Indians, much less our status as a tribe. Now, 37 years later, I am here 
to tell you that our Indian community and tribal government are still waiting, and 
we need Congress to intervene. 

My tribe has spent many thousands of dollars and an untold amount of time try- 
ing to satisfy the BIA. We have retained attorneys, historians, genealogists, archae- 
ologists and other experts to try to satisfy BIA’s requirements. And we have done 
it all over again when BIA’s requirements changed. After each attempt we have 
been met with new demands and no substantive action. 

The BIA made is crystal-clear earlier this year that they do not intend to take 
any reasonable actions to address our circumstances. On May 23rd, BIA published 
new guidance and direction regarding its internal procedures for evaluating peti- 
tions by Indian tribes for Federal acknowledgement. The guidance explicitly states 
that all tribes must be able to document continuous tribal existence in a manner 
that demonstrates that the tribe is entitled to a “government-to-government rela- 
tionship with the United States.” As I just explained, we cannot satisfy this stand- 
ard-because of Jim Crow laws designed to erase my tribe from history. 

The new guidance makes it clear that now one of two things will happen to the 
Muscogee Nation of Florida: (1) the BIA will address other petitions, even those sub- 
mitted years after the Muscogee Nation of Florida’s submission, and will “not ex- 
pend time on the” tribe because it cannot produce certain documents-and the peti- 
tion will continue to flounder for many more years; or (2) the BIA will notify the 
Muscogee Nation of Florida that it does not meet BIA standards and will inform 
the tribe of “alternatives, if any, to acknowledgement.” 

In the end, the BIA cannot help my tribe because their regulations cannot recog- 
nize the unique circumstances my tribe faces. Indian tribes share much in common, 
but each tribe is also unique. We live in different geographic areas, have differing 
cultures and traditions, and have faced different legal barriers in the States where 
we reside. BIA regulations cannot accommodate these differences, and for tribes like 
mine that means we spend decades languishing in a regulatory purgatory. While 
BIA changes their rules and guidance over time, the results do not change. And al- 
though Jim Crow laws were eventually repudiated and eliminated, they continue to 
operate in the shadows by preventing our tribe from meeting BIA standards. 
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My people need your help. 

We have worked hard over recent years to tell our story and educate lawmakers 
about our plight. We request that this committee support S. 514, The Muscogee Na- 
tion of Florida Federal Recognition Act. This legislation is supported by both Sen- 
ators from Florida, in the House by our local members of the House of Representa- 
tives. 

S. 514 is the only path for our tribe out of the continually shifting maze of BIA 
regulations, guidance, and demands. My people have endured delays and mistreat- 
ment for too long, and we seek your assistance. As each year passes, the tribe strug- 
gles to care for its members needs as it becomes more and more difficult to imagine 
when we will receive the federal recognition to which we are entitled. The tribal 
leaders who began the recognition process in their youth are now tribal elders. Our 
elders, like my mother, deserve to be recognized before they pass, and your assist- 
ance is our only hope for making this a reality. 

Thank You. 

Attachments * 

1) Muscogee Nation of Florida-Executive Summary 

2) Florida Jim Crow laws 

3) Court case permitting compensation for lands taken under Treaty of Ft. Jack- 
son 

4) Demographics of tribe 1900-current 

5) Walton County endorsement of S-514 

The Chairman. Chairwoman Tucker, thank you very much for 
being here and for your testimony today. 

Next, we will hear from the Honorable Ron Yob, the Chairman 
of the Grand River Bands of Ottawa Indians in Michigan. 

Mr. Yob, thank you. You may proceed. 

STATEMENT OF HON. RON YOB, CHAIRMAN, GRAND RIVER 
BANDS OF OTTAWA INDIANS 

Mr. Yob. Good afternoon, Chairman Dorgan, Vice Chairman 
Murkowski, and members of the Senate Committee on Indian Af- 
fairs. My name is Ron Yob, and I Chairman of the Grand River 
Bands of Ottawa Indians of Michigan. On behalf of my tribe, I 
want to thank you for the opportunity to testify today on S. 1058, 
a bill to expedite review of the Grand River Tribe’s petition. With 
me today is one of my tribal council members, Philip Cantu. 

We strongly believe that recognition of our Tribe is long overdue. 
We are the largest treaty tribe in the Midwest that does not have 
a government-to-government relationship with the United States. 
Our forefathers entered into five separate treaties with the United 
States: in 1795, 1807, 1821, 1836, and 1855. In the 1855 one, my 
great-great-great grandfather was one of the signatories of that 
treaty. 

Over 700 members watch as their cousins, who are enrolled in 
other Michigan tribes, enjoy the benefits of Federal recognition. 
Our members wonder why Federal education and health care is not 
available to us. It is very sad to be denied our birthright as this 
Nation’s first Americans. Over 250 of our members are one-half 
blood Grand River Ottawa. Little River has already negotiated our 
treaty land rights through agreements with utility companies with- 
out our participation or input. We need recognition so we will be 
at the table. 


* The information referred to is printed in the Appendix. 
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Our inland hunting and fishing rights were negotiated by the 
other treaty tribes in the State of Michigan and the United States. 
Grant River was not at the table. We were told not to intervene, 
and we had no money to do so, in any case. We believe that if Con- 
gress does not act soon on our recognition, the damage to our cul- 
ture and traditions could be very severe. 

If we have to wait the 20 or 25 years it will take the BIA to act, 
many of our elders will be gone. They are our language speakers 
who need to pass their knowledge down. Without help from Con- 
gress, it would be very hard to maintain the transfer of our culture 
to our children. We are trying very hard to keep our traditions 
alive, but every year that goes by it becomes more and more dif- 
ficult. 

We are certain that we meet the seven mandatory criteria estab- 
lished by the BIA and the regulations that are found at Part 83.7 
of Section 25 of the U.S. Code of Federal Regulations. The docu- 
ments we provided to the BIA prove this. We have been identified 
as a distinct community since 1900. The Tribe has existed as a 
community from historical times until the present. The Tribe has 
maintained political influence over its member from historical 
times to the present. 

BIA has a copy of our current governing documents, including 
our membership criteria. Our members are individuals who de- 
scend from a historic Indian tribe. Our members are not members 
of other federally recognized Indian tribes and our Tribe has not 
been terminated by an act of Congress. We have documented these 
criteria thoroughly, but I am quite sure that, as I sit here, the BIA 
has not begun to review the additional material we submitted in 
2006 and will not look at those documents until well into the next 
decade, if then. 

Meanwhile, at great expense and no financial assistance from the 
Government, the Tribe has had to, and will in the future, continu- 
ously update all the material and file it with the BIA. Recognized 
tribes receive Government loans and grants to maintain their im- 
portant tribal government infrastructures. The simple fact is that 
the Federal Government system is broken. There is no way it can 
be fixed unless Congress steps in with a new law of additional 
funds. At this point, that does not seem likely. 

Congress has regularly reviewed the recognition process at least 
since the early 1980s and has agreed that the process is broken. 
In fact, Congress knows the regulations now in place are not based 
on any law passed by Congress. We hope that Congress will pass 
our bill with amendments to bring it up to date. We are happy to 
work with the Committee staff on new language. We have been on 
the current recognition system for 14 years, and hope that we do 
not have to wait another 20 years for a final determination of our 
status. 

As my testimony points out, Grand River applied for reorganiza- 
tion in 1935, but we were denied because the Tribe had no land 
base and the Department had no money for land purposes. Con- 
gress has preliminary authority over Indian Affairs. As such, in the 
end, Congress has the responsibility for determining who are Indi- 
ans and which tribes deserve Federal reaffirmation. No one is clos- 
er to the issues than the members of Congress and Senators from 
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the States where the tribes are located. In all of the cases before 
you today, support from members of the House and Senate for the 
tribes involved is evident and should be respected. 

I want to thank you for letting me present that. 

[The prepared statement of Mr. Yob follows:] 

Prepared Statement of Hon. Ron Yob, Chairman, Grand River Bands of 

Ottawa Indians 

Good afternoon Chairman Dorgan, Vice Chairman Murkowski and Members of 
the Senate Committee on Indian Affairs. My name is Ron Yob and I am Chairman 
of the Grand River Bands of Ottawa Indians (“Tribe”) of Michigan. Thank you very 
much for holding this hearing today on the bill, S. 1058, that would expedite review 
of the Tribe to secure a timely and just determination of whether the Tribe is enti- 
tled to recognition as a Federal Indian tribe. We would like to take this opportunity 
to express our deep appreciation to Senator Levin and Senator Stabenow for their 
interest and support of our Tribe and for introducing this legislation on our behalf. 

The two Senators also introduced a bill on behalf of the Tribe in the 109th Con- 
gress, S. 437, on which this Committee held a hearing on June 21, 2006. No com- 
panion bill has been introduced in the House of Representatives, although we are 
working with Congressman Hoekstra on a bill to provide direct congressional rec- 
ognition of the Tribe in the same manner as Congress, in 1994, recognized our sister 
tribes, the Little Traverse Bay Bands of Odawa Indians and the Little River Band 
of Ottawa Indians. 

For many valid reasons, the Tribe is very hopeful that the Committee will favor- 
ably consider S. 1058 or a similar bill. The story of our Tribe is long and varied, 
as is the story of recognition of all of the Michigan Indian Treaty Tribes of which 
the Grand River Bands of Ottawa Indians may be the only one that remains unrec- 
ognized. 1 The Grand River Bands of Ottawa Indians is the largest unrecognized 
Treaty Tribe in Michigan — and perhaps in the entire United States. Our members 
live primarily in western Michigan, in the same area we have lived since before the 
Europeans first arrived there. Many elders speak our Ottawa language. Our pre- 
history burial mounds are located along the Grand River near the City of Grand 
Rapids and in many other areas of the River from below Lansing to Grand Haven. 

Tribal History 

Who We Are: The Grand River Bands of Ottawa Indians of Michigan is composed 
of the 19 bands of Ottawa Indian who occupied the territory along the Grand River 
Valley and other river valleys in what is now Southwest Michigan, including the 
cities of Grand Rapids and Muskegon. The Tribe has about 700 enrolled members 
and the majority live in and around the counties of Kent, Muskegon and Oceana. 

Treaties: The members of Grand River Bands of Ottawa Indians are descendants 
of the signatories of the 1795 Treaty of Greenville, the 1807 Treaty of Detroit, the 
1821 Treaty of Chicago, the 1836 Treaty of Washington (DC), and the 1855 Treaty 
of Detroit. The Grand River Bands of Ottawa Indians is a political successor Tribe 
to the original Tribes represented at the Treaty signings. Other Michigan Treaty 
Tribes include the Little Traverse Bay Bands of Odawa Indians, the Little River 
Band of Ottawa Indians, the Grand Traverse Band of Ottawa and Chippewa Indi- 
ans, the Sault Ste. Marie Tribe of Chippewa Indians, and the Bay Mills Indian 
Community. Their members are also descendants of the signers of the 1836 Treaty 
of Washington and the 1855 Treaty of Detroit. All of these successor Tribes have 
now been recognized by the United States except for the Grand River Bands of Ot- 
tawa Indians and, perhaps, the Burt Lake Band of Ottawa Indians. Below is a de- 
scription of our Tribe, our continued efforts as a community to seek redress of our 
tribal land claims, and our recognition efforts. 

Continuous Existence: The Grand River Bands of Ottawa Indians consists of sev- 
eral inter-related extended families which comprise a kinship organization that 
functions today much the same way we did before Treaty times. As a community 
we gather for religious celebrations, social gatherings, and to attend to the graves 
of our ancestors. We also host the annual Homecoming of the Three Fires Pow Wow 
in Grand Rapids as we did again in June 2008. The political leadership of our Tribe 
has, to a great extent, been passed down from Headmen and Chiefs of Treaty times, 
within the same families. Each generation of leaders has represented the Tribe in 


1 Burt Lake was not a named group in the treaties but its members may descend from treaty 
signatories. It was denied recognition by the BIA and Representative Stupak has introduced leg- 
islation to recognize that group. 
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dealings with the United States and other Tribes, and tried to provide health, edu- 
cation and economic assistance to tribal members by whatever means available. 

Tribal Land Claims: In the 1940s, the Grand River Bands of Ottawa Indians or- 
ganized with other Tribes in Michigan under the name of the Northern Michigan 
Ottawa Association to pursue claims for reservation lands that were taken from us 
without compensation. The Tribe filed claims under the Indian Claims Act of 1946 
(25 USC §70; Chap.2A) and the Indian Claims Commission (ICC) awarded judg- 
ment in favor of the Tribe in several dockets. These awards for Grand River Bands 
of Ottawa Indians and others became the subject of two settlement Acts of Congress 
for the distribution of the funds. 

1976 Tribal Judgment Fund Distribution Settlement Act: In 1976, the Congress 
enacted P.L. 94-540, the Grand River Band of Ottawa Indians — Disposition of 
Funds to provide for the distribution of funds awarded to the Tribe in Docket 40- 
K of the ICC. The funds were allocated to persons of Grand River Bands of Ottawa 
Indian blood who were descendants of persons who appeared on the 1908 Durant 
Roll or other census rolls acceptable to the Secretary and who were one-quarter (14) 
degree Grand River Bands of Ottawa Indians blood. 

1997 Michigan Indian Land Claims Settlement Act: In 1997, the Congress passed 
the Michigan Indian Land Claims Settlement Act to implement distribution of sev- 
eral land claim awards. By this time, five Michigan successor Tribes to the Ottawa 
and Chippewa Treaties had been recognized by the United States. The first, Bay 
Mills Indian Community (Chippewa), was recognized by the Secretary in 1935-37. 
In the 1970s, the Sault Ste. Marie Tribe of Chippewa Indians was recognized by the 
Department of the Interior prior to promulgation of the 1978 regulations governing 
federal acknowledgment procedures. The Grand Traverse Band of Ottawa and Chip- 
pewa Indians was the first to be recognized under the new regulations. Finally, the 
Little Traverse Bay Bands of Odawa Indians and the Little River Band of Ottawa 
Indians were recognized by an Act of Congress in 1994. 

The 1997 Settlement Act provided for the distribution of funds awarded in ICC 
dockets 18-E, 58, and 364 (Ottawa and Chippewa) and docket 18-R (Bay Mills and 
Sault Ste. Marie). The Act reflected the Tribes’ agreement as to distribution and 
shares. The per capita shares for the members of the unrecognized Tribes were in- 
cluded in the 1997 Act along with a set-aside for any Tribes that might be recog- 
nized within a specific time frame. Section 106(d)(1) of the Act describes the poten- 
tial eligible unrecognized treaty tribes as: Grand River, Traverse, Grand Traverse, 
Little Traverse, Maskigo, or L’Arbre Croche, Chehoigan, Sault Ste. Marie, 
Michilmackinac. In the 1997 Act, we believe the Congress used tribal names that 
were contained in the treaties that gave rise to the land claims. 

Of the nine other Michigan groups currently on the BIA list of groups petitioning 
for federal recognition, the Grand River Bands of Ottawa Indians is the only one 
that represents — by name — a historic Michigan Treaty Tribe. This is important be- 
cause the 1997 law set aside funds for treaty descendants who are not members of 
a federally recognized tribe but who are one-quarter blood Ottawa/Chippewa. It also 
set aside funds for the unrecognized Tribes, such as the Grand River Bands of Ot- 
tawa Indians, for the operation of tribal programs. 

The Act provided that, to be eligible for the set-aside, an unrecognized Tribe must 
have filed its documented petition by December 15, 2000 (3 years after date of enact- 
ment). The Grand River Bands of Ottawa Indians filed it petition on December 8, 
2000. The Act gave the BIA six years to issue a final determination. Unfortunately, 
despite the fact that the Tribe filed its petition within the timeframe set by Con- 
gress, the Bureau of Indian Affairs’ Office of Federal Acknowledgment has still, to 
this day, failed to act on the Tribe’s petition. The judgment funds were paid to mem- 
bers in June 2007, about eight weeks after our bill, S. 1058, was introduced in the 
110th Congress. Our Tribe will not receive its share of the judgment funds or the 
bonus funds that Congress had set aside in the 1997 Act for newly recognized treaty 
tribes. That money is now gone forever, yet there is no penalty against the BIA for 
its failure to abide by the requirements of the law. 

Tribal Recognition Efforts: In 1934, the Tribe filed to reorganize its government 
under the Indian Reorganization Act enacted that same year. Commissioner of In- 
dian Affairs John Collier (and author of the IRA) concluded that the Tribe was eligi- 
ble for reorganization. However, we were put on hold because of federal funding 
issues. After World War II, the Federal Government’s position toward Tribes 
changed and the Termination era took hold in earnest in the 1950s. Thus, reorga- 
nization was not an option politically so the Tribe’s efforts were put on hold again. 
(The Tribe remained actively engaged during this period, however, in pursuing our 
Treaty land claims as discussed above.). During the 1970s and 1980s Tribal leaders 
did not pursue Federal Recognition as some of our elders and leaders, believing we 
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were already recognized by the United States, feared that this process would actu- 
ally threaten our status as a sovereign nation. 

However by the early 1990s we recognized that formal federal recognition would 
be necessary for us to pursue treaty, statutory rights and the protection of our peo- 
ple. In 1994, the Tribe filed a letter of intent with the BIA to file a petition for rec- 
ognition and the Grand River Bands of Ottawa Indians is petitioner #146. 

After making our submission on December 8, 2000 (21 boxes — three sets each of 
seven archival boxes), the Grand River Bands of Ottawa Indians did not hear from 
the Bureau of Indian Affairs until April 2004 when they granted us a technical as- 
sistance meeting at the request of Congressman Pete Hoekstra. It took another nine 
months for us to receive our 29-page technical assistance (TA) letter on January 26, 
2005. The Grand River Bands of Ottawa Indians spent the next 17 months gath- 
ering materials and preparing a 63-page legal response supported by a 265-page 
ethno-historical response to the TA letter, including additional documents and two 
certified copies of all of our membership documents. The Tribe filed this response 
to the TA letter on June 9, 2006. 

Conclusion: We know the Committee is well aware of the time consuming and 
very expensive work that goes into filing a petition for Federal recognition as an 
Indian Tribe. We have no doubt that the Grand River Bands of Ottawa Indian 
meets the seven criteria set out in the regulations and is qualified to be recognized 
by the Federal government and to enjoy the benefits of the trust protection and the 
government-to-government relationship that will ensue. If S. 1058 is not passed and 
the Grand River Bands of Ottawa Indians remains mired in the Federal Acknowl- 
edgment Process, we estimate it will take 15 to 25 years for recognition to come. 
In the meantime, our tribal citizens do not share the benefits that their cousins in 
other Michigan Tribes enjoy. And many of our elders will be gone without having 
had the benefit of recognition. Our Indian children will not be considered to be In- 
dian children for purposes of the Indian Child Welfare Act, 25 USC § 1901 et seq., 
and will not be protected as Congress intended. 

The Grand River Bands of Ottawa Indians has the support of its community, 
other Michigan Tribes, and our Senators, as evidenced by their introduction of S. 
1058. This bill does not directly recognize the Tribe but instead refers the matter 
to the Bureau of Indian Affairs for a determination, with timelines for deciding the 
Tribe’s status and filing a Report to Congress. 

Now that the BIA has utterly failed to meet its obligations under the 1997 Act, 
we hope that Congress will grant federal status to the Grand River Bands of Ottawa 
Indians in the same manner that it reaffirmed the existence of four other Michigan 
Tribes — Lac Vieux Desert in 1988, and, in 1994, the Little River Band of Ottawa 
Indians, the Little Traverse Bay Bands of Odawa Indians, and the Pokagon Band 
of Potawatomi Indians. There is ample precedent for direct reaffirmation of our sta- 
tus. We are painfully aware that Congressional Acts to recognize Tribes have fallen 
out of favor and believe S. 1058 will give Congress the needed assurance that the 
Grand River Bands of Ottawa Indians is deserving of the Federal relationship. 

The September 2004 issue of National Geographic magazine contains a map of 
historic Indian country which shows the “Grand River Ottawa” as the historic Tribe 
of Southwestern Michigan. We know that the opinion of mapping scholars does not 
match the exhaustive work of the OFA in determining whether an existing tribal 
group is indeed the successor to an historic Tribe, but we are confident that the 
Grand River Bands of Ottawa Indians is such a Tribe and take pride in realizing 
that many others think so, too. 

The Grand River Bands of Ottawa Indians has always been an active leader in 
the Michigan Indian community. We participate, though often unofficially, in Indian 
Child Welfare cases, NAGPRA repatriation matters and other Indian affairs deal- 
ings with state, local and private entities. We also spearheaded the return of the 
original 1855 Treaty to Grand Rapids that was exhibited in the Museum named for 
former President Gerald Ford. 

We are attaching the “Resolution of the Grand River Bands of Ottawa Indians 
June 18, 2002” that authorizes the Tribe to seek legislation in Congress to direct 
the Department of the Interior to act timely on our petition. 

Thank you again for you attention to S. 1058 and we implore the Committee to 
act quickly on this legislation. 

The Chairman. Mr. Yob, thank you very much for your testi- 
mony. 

Finally, we will hear from Dr. Helen Rountree, Professor Emer- 
itus at Old Dominion University, Department of Anthropology, in 
Norfolk, Virginia. 
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Ms. Rountree, thank you very much. 

STATEMENT OF HELEN C. ROUNTREE, Ph.D., PROFESSOR 

EMERITUS, DEPARTMENT OF ANTHROPOLOGY, OLD 

DOMINION UNIVERSITY 

Ms. Rountree. Thank you. 

Mr. Chairman, members of the Committee, and guests, it is my 
honor to speak on behalf of these Virginia Indian people, with 
whom I have been working intensively since 1969. I would add I 
haven’t gotten a dime for it. 

I am Dr. Helen C. Rountree, Professor Emerita of Anthropology 
at Old Dominion University in Norfolk, Virginia. I have produced 
seven books so far on the native people of Virginia. 

At this point, I request that all testimony, written and oral, that 
has been presented in previous hearings on the Virginia tribes be 
entered into the record along with today’s testimony. 

The Chairman. Without objection. 

Ms. Rountree. Thank you, sir. 

The ancestors of the tribes I speak for were native to Virginia 
when Jamestown was founded. All were signatories in 1677 to a 
treaty between the Virginia tribes and the King of England. How- 
ever, they became landless as non-Indian settlers poured in and, by 
Virginia custom — not law — such Indian communities were consid- 
ered to be outside the scope of the treaty. The treaty itself was 
with the King of England and is now considered to be with the 
Commonwealth of Virginia, not the United States. These tribes, 
therefore, remained State Indians in a State that ignored them, a 
situation very different from that of the other three tribes rep- 
resented in this hearing. 

When much more detailed U.S. census records began to be made 
in 1850, these people do appear as enclaves and, in some U.S. cen- 
suses, specifically Indian ones. They are traceable as the ancestors 
of the six Virginia tribes before you today. 

The Office of Federal Acknowledgment has just this year issued 
changes to try to speed up the Federal recognition process, but they 
do very little for the six tribes of whom I speak. Most of the 
changes are for tribes with a treaty and/or IRA relationship with 
the Federal Government, which these six tribes do not have. The 
remaining change, moving up the starting date to 1789, does not 
do much for them either. Aside from the problems with pre-1850 
records, which I have documented elsewhere, there are problems 
with State and local records that make these Indian communities 
hard for a researcher to track. It is as if the ever-growing legend 
of Pocahontas — thank you, Disney — contrasted with the reality of 
19th and 20th century Indian people, made Anglo-Virginians ever 
less tolerant of anything other than the legend. 

Beginning after the Civil War and culminating with Virginia’s 
Racial Integrity Law of 1924, Virginia became a State committed 
to the proposition that there were only two races, “white” and “col- 
ored,” leaving no room for Indians. Under the 1924 law, anyone in- 
sisting upon an Indian identity on an official document could be 
sent to prison for a year. Several people were, in fact, imprisoned 
for such insistence. I knew one of them, by the way, personally. 
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The campaign to eliminate Indians from the State was headed by 
the State’s Vital Statistics Bureau, which went so far as to issue 
a circular with “suspicious” families’ names listed county by county. 
The families were referred to as “these mongrels.” The circular was 
sent to all officials in charge of county records, all school super- 
intendents, and all licensed health personnel, who signed off on 
birth and death certificates, in the State. It is no wonder that these 
Indian communities became much harder for researchers to find. 

Some of their members left the State, keeping up their ties to 
home but returning only during the Civil Rights era when they no 
longer had to be, as one old-timer said to me, “scared like a rabbit.” 
But the communities hung together and hung on, as the attached 
quick-reference chart will show. That is page 4 of my testimony. 
They still exist, and they still say they are Indians. And even now, 
so thorough was the public relations campaign against them for 
decades, they meet skepticism on a daily basis. 

The tribes I speak for today consulted a BIA representative over 
a decade ago and were told that even if they submitted a petition 
forthwith, they would not see a decision “in your lifetime.” And this 
was said to people then in their 40s. The six tribes are not merely 
being impatient in wanting to move faster than that. Their primary 
motive for seeking Federal recognition is getting better access to 
health programs, badly needed by their elders now. 

Little schooling in Virginia was available to those people when 
they were young, if they wanted to remain “Indians” in the State. 
See the quick-reference chart; it will tell you how many schools did 
not go beyond grade school. Therefore, their income level has suf- 
fered ever since, and in their old age they are hurting badly. The 
six tribes are not interested in remedying that fact through gam- 
ing. In fact, they have waived their rights to gaming, if they are 
recognized. Instead, they hope to provide better conditions for their 
people through Federal Indian programs after recognition by the 
United States Congress. 

These tribes have endured over three centuries of injustice, some 
of the worst of it and by far the most public of it being in the re- 
cent past. Without Federal recognition and the aid springing from 
it, the injustice is ongoing. I hope that you will accede to their re- 
quest for acknowledgment. Thank you. 

[The prepared statement of Ms. Rountree follows:] 

Prepared Statement of Helen C. Rountree, Ph.D., Professor Emeritus, 
Department of Anthropology, Old Dominion University 

Mr. Chairman, members of the Committee, and guests: It is my honor to speak 
on behalf of these Virginia Indian people, with whom I have been working inten- 
sively since 1969. I am Dr. Helen C. Rountree, Professor Emerita of Anthropology 
at Old Dominion University in Norfolk, Virginia. I have produced seven books, so 
far, on the Native people of Virginia. 

At this point, I request that all testimony, written and oral, that has been pre- 
sented in previous hearings on the Virginia tribes be entered into the record along 
with today’s testimony. 

The ancestors of the tribes I speak for were native to Virginia when Jamestown 
was founded; all were signatories in 1677 to a treaty between the Virginia tribes 
and the King of England. However, they became landless as non-Indian settlers 
poured in, and by Virginia custom (not law) such Indian communities were consid- 
ered to be outside the scope of the treaty. The treaty itself was with the King of 
England and is now considered to be with the Commonwealth of Virginia, not the 
United States. These tribes therefore remained “state” Indians in a state that ig- 



30 


nored them, a situation very different from that of the other three tribes rep- 
resented in this hearing. When much more detailed U.S. Census records began to 
be made in 1850, these people appear as enclaves and, in some U.S. Censuses, spe- 
cifically Indian ones. They are traceable as the ancestors of the six Virginia tribes 
before you today. 

The Office of Federal Acknowledgment has just this year issued changes to try 
to speed up the federal recognition process, but they do very little for the six tribes 
of whom I speak. Most of the changes are for tribes with a treaty and/or I.R.A. rela- 
tionship with the Federal Government, which these six tribes do not have. The re- 
maining change, moving up the starting date to 1789, does not do much for them, 
either. Aside from the problems with pre-1850 records, which I have documented 
elsewhere, there are problems with state and local records that make these Indian 
communities hard for a researcher to track. It is as if the ever-growing legend of 
Pocahontas, contrasted with the reality of 19th and 20th century Indian people, 
made Anglo-Virginians ever less tolerant of anything other than the legend. 

Beginning after the Civil War and culminating with Virginia’s Racial Integrity 
Law of 1924, Virginia became a state committed to the proposition that there were 
only two races, “white” and “colored,” leaving no room for Indians. Under the 1924 
law, anyone insisting on an Indian identity on an official document could be sent 
to prison for a year. Several people were, in fact, imprisoned for such insistence. The 
campaign to eliminate Indians from the state was headed by the state’s Vital Statis- 
tics Bureau, which went so far as to issue a circular with “suspicious” families’ 
names listed county by county. The families were referred to (and I quote) as “these 
mongrels.” The circular was sent to all officials in charge of county records, all 
school superintendents, and all licensed health personnel (who signed off on birth 
and death certificates) in the state. It is no wonder that these Indian communities 
became much harder for researchers to find. Some of their members left the state, 
keeping up their ties to home but returning only during the Civil Rights era when 
they no longer had to be, as one old-timer said to me, “scared like a rabbit.” But 
the communities hung together and hung on, as the attached quick-reference chart 
will show. They still exist, and they still say they’re Indians. And even now, so thor- 
ough was the public relations campaign against them for decades, they meet skep- 
ticism on a daily basis. 

The tribes I speak for today consulted a BIA representative over a decade ago and 
were told that even if they submitted a petition forthwith, they would not see a deci- 
sion “in your lifetime” (this was said to people then in their 40s). The six tribes are 
not merely being impatient, in wanting to move faster than that. Their primary mo- 
tive for seeking federal recognition is getting better access to health programs, 
which are badly needed by their elders now. Little schooling within Virginia was 
available to those people when they were young-if, that is, they wanted to remain 
“Indians” in the state (see the quick-reference chart). Therefore their income level 
has suffered ever since, and in their old age they are hurting badly. The six tribes 
are not interested in remedying that fact through gaming-in fact, they have waived 
their rights to gaming, if they are recognized. Instead they hope to provide better 
conditions for their people through federal Indian programs, after recognition by the 
United States Congress. 

These tribes have endured over three centuries of injustice, some of the worst of 
it and by far the most public of it being in the recent past. Without federal recogni- 
tion and the aid springing from it, the injustice is ongoing. I hope that you will ac- 
cede to their request for acknowledgment. 
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INFORMATION CHART ON SIX INDIAN TRIBES IN VIRGINIA 
Helen C. Rountree, Ph.D. 

Professor Emerita of Anthropology 
Old Dominion University 

Information supplied by HCR’s fieldwork or else info, provided for federal recognition effort, 2002-2007 
NOTE: distinct early 20 th C ethnic groups lived in clusters, organized formally, created own schools and 
churches, and in-married; ONLY FORMAL ORGANIZATIONS & PUBLIC ACTIVITIES ARE 
SHOWN HERE. 


Name of group 

Formal lv 

State 

Tribal Church 

Countv suDCort Fed. Gvt. 

incoroorated in 

recognition in 

organized in 

for tribal school asked to 

received in help 

Chickahominy 

1901 

1983 

1901 (Baptist) 

1922 1934, 1946 

High school added, 1950s 

E. Chickahominy 

1924 

1983 

1924 (Baptist) 

[w/ Chickahominy] 1946 

Monacan 

1989 

1989 

1 908 (Episcopal) 

1890s- 1908, 1946-63 

Grade school only 

Nansemond 

1984 

1985 

1850 (Methodist) 

1890s, 1922 

Grade school only 

Rappahannock 

1921 

1983 

1964 (Baptist) 

1962 (bused to U. Matt. 

School 1964-65) 

Grade school only 

Upper Mattaponi 

1923 

1983 

1942 (Baptist) 

1892,1917 1892,1946 

Grade school only 


NOTE: the help asked of federal government was for EDUCATION in these instances. Another instance, in 
1 943 -44, concerned Virginia’s hard-line racial policy. 


SOCIAL SCIENTISTS WORKING WITH TRIBES: 

James Mooney, Bureau of American Ethnology, Smithsonian Institution [anthropologist] 

1899-1901 - visited Chickahominy, Nansemond 

Frank G. Speck, Dept, of Anthropology, University of Pennsylvania 

1919-50 - worked with Upper Mattaponi, Rappahannock, Chickahominies, Nansemond 

Bertha Pfister Wailes, M.A. student in Sociology Dept., University of Virginia 
Early 1920s until her death in 1970s - worked with Monacans 

Theodore Stem, Dept, of Anthropology, University of Pennsylvania 
1940-48 ~ worked with Chickahominies 

Katherine Seaman, Dept, of Sociology & Anthropology, Sweet Briar College [anthropologist] 

Late 1960s-early 1970s - worked with Monacans 

Helen C. Rountree, Dept, of Sociology & Criminal Justice, Old Dominion University [anthropologist] 
1969 to present - working with Chickahominies, Nansemond, Rappahannock, Upper Mattaponi 
1973 to present - occasional visits to Monacans 

Sam Cook, Center for Interdisciplinary Studies, Virginia Polytechnic University [anthropologist] 

1995 to present - working with Monacans 
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Helen C. Rountree 
Brief Vitae 

(revised September 2008) 


EDUCATION: 

A.B., summa cum laude. College of William and Mary; Sociology and Anthropology. 

Honors thesis: “A Cross-cultural Delineation of the Role of the Witch and the Sorcerer” 

M.A., University of Utah; Anthropology. 

M.A. thesis: “Between Two Worlds: The Life History of a Western Shoshone Woman” 

Ph.D., University of Wisconsin-Milwaukee; Anthropology. 

Ph.D. dissertation: “Indian Land Loss in Virginia: A Prototype of Federal Indian Policy” 

EMPLOYMENT: 

1968 through 1999: Old Dominion University, Norfolk, Virginia. 

Instructor, 1968; Assistant Professor, 1973; Associate Professor, 1980; Professor, 1991. 

Current rank: Professor Emerita of Anthropology. 

RESEARCH INTERESTS. 

Geographical: North American Indians, especially on Virginia Coastal Plain [1570 to present]; Middle East; 
England, especially in Tudor and Jacobean periods. 

Topical: Ethnohistory, ethnicity, ethnobotany, ecological anthropology, political and legal anthropology, gender. 

PROFESSIONAL ASSOCIATIONS (since retiring): 

American Anthropological Association (Life Member) 

American Society for Ethnohistory (Life Member and Past President) 

Archeological Society of Virginia (Life Member) 

Council of Virginia Archaeologists (Associate Member) 

FIELDWORK AS CULTURAL ANTHROPOLOGIST: 

Western Shoshone Indians (summer 1967) 

Powhatan tribes of Virginia (fall 1969 to present) 

Honorary Member, Upper Mattaponi Tribe 

Honorary Member & Acting Recording Secretary, Nansemond Tribe 

Shorter visits: 

Most Indian reservations in U.S., several in Canada 

Mexico (three trips, one of 5 weeks living with local family); Peru (1 week); England (four trips totalling 1 6 
weeks, mostly small towns); Ivory Coast (3 weeks); Tanzania (3 weeks) 

SIGNIFICANT ACADEMIC PUBLICATIONS [sole author unless otherwise noted]: 

2007 John Smith’s Chesapeake Voyages, 1 607-1609 (junior authors are Wayne E. Clark and Kent Mountford). 

Charlottesville: University of Virginia Press. [Reconstructing the people, land, plants, and animals of the 
Chesapeake region in those years.] 

2005 Pocahontas, Powhatan, Opechancanough: Three Indian Lives Changed by Jamestown. Charlottesville: 

University of Virginia Press. [Honorable Mention: James Mooney Prize] 

2004 Look Again More Closely: 18 th Century Indian Settlements in Swamps. Journal of Middle Atlantic 
Archaeology 20: 7-12. 

2002a Before and After Jamestown: Virginia ’s Powhatans and Their Predecessors (junior author is E. Randolph 
Turner, III). Gainesville: University Press of Florida. 

2002b Trouble Coming Southward: Emanations Through and From Virginia, 1607-1675. IN The Transformation 
of the Southeastern Indians, 1540-1 760. Robbie Ethridge and Charles Hudson, eds. Jackson: University 
Press of Mississippi. Pp. 65-78. 

2001 Pocahontas: The Hostage Who Became Famous. IN Sifters: Native American Women’s Lives. Theda Perdue, 
ed. New York: Oxford University Press. Pp. 1-28. 
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1998b The Evolution of the Powhatan Paramount Chiefdom in Virginia (junior author is E. Randolph Turner, III). 

In Chiefdoms and Chieftaincy: an Integration of Archaeological, Ethnohistorical, and Ethnographic 
Approaches. Elsa M. Redmond, ed. Gainesville: University Press of Florida. Pp. 265-296. 

1998a Powhatan Indian Women: The People Captain John Smith Barely Saw. Elhnohistory 45: 1-29 [1994 
presidential address to Am. Soc. for Ethnohistory]. 

1997 Eastern Shore Indians of Virginia and Maryland (junior author is Thomas E. Davidson). Charlottesville: 
University Press of Virginia. 

1996a A Guide to the Late Woodland Indians’ Use of Ecological Zones in the Chesapeake Region. The Chesopiean 
34 (2-3). 

1996b "Powhatan" and "Powhatan Confederacy" in The Encyclopedia of the American Indian. Frederic E. Hoxie, 
ed. Boston: Houghton Mifflin. Pp. 509-513. 

1994a On the Fringe of the Southeast: The Powhatan Paramount Chiefdom in Virginia (junior author is E. Randolph 
Turner, III). IN The Forgotten Centuries: The Southeastern United States in the Sixteenth and Seventeenth 
Centuries. Charles Hudson and Carmen Tesser, Editors. Athens: University of Georgia Press. Pp. 355- 
372. 

1994b Articles on "Chickahominy," "Mattaponi," "Monacan," "Nansemond," "Rappahannock," and "Upper 

Mattaponi." IN Native America in the Twentieth Century: An Encyclopedia. Mary B. Davis, ed. New 
York: Garland. Pp. 103-104, 328-229, 357, 369, 534, 667-68. 

1993 Powhatan Foreign Relations, 1500-1722. Charlottesville: University Press of Virginia, (as editor and 
contributor) 

1992a Indian Virginians on the Move. IN Indians of the Southeastern United States in the Late 20th Century: An 
Overview. Anthony J. Paredes, ed. Tuscaloosa: University of Alabama Press. Pp. 9-28. 

1992b Powhatan Priests and English Rectors: Worldviews and Congregations in Conflict. American Indian 
Quarterly 16: 485-500. 

1990 Pocahontas's People: The Powhatan Indians of Virginia Through Four Centuries. Norman: University of 
Oklahoma Press. 

1989 The Powhatan Indians of Virginia: Their Traditional Culture. Norman: University of Oklahoma Press. 

1987 The Termination and Dispersal of the Nottoway Indians of Virginia. Virginia Magazine of History and 
Biography 95: 193-214. 

1986 Ethnicity Among the "Citizen" Indians of Virginia, 1800-1930. IN Strategies for Survival: American Indians 
in the Eastern United States. Frank W. Porter III, ed. New York: Greenwood Press. Pp. 173-209. 

1979 The Indians of Virginia: A Third Race in a Biracial State. IN Southeastern Indians Since the Removal Era. 
Walter L. Williams, ed. Athens: University of Georgia Press. Pp. 27-48. 

1975 Change Came Slowly: The Case of the Powhatan Indians of Virginia. Journal of Ethnic Studies 3 (3): 1-20. 

1974 Change Came Slowly: The Powhatan Case. The Chesopiean 12(6): 162-66. Reprinted in 2004 in The 
Chesopiean 41(2): 26-29. 

1972 Powhatan's Descendants in the Modem World: Community Studies of the Two Virginia Indian Reservations, 
with Notes on Five Non-Reservation Enclaves. The Chesopiean 1 0 (3): 62-96. 

POPULAR WORKS (privately published by myself; sole author unless otherwise noted) 

2007 Life in an Eastern Woodland Indian Village. Yorktown: J & R Graphics Services. 

2006 Building an Indian House (senior author is William H. Hancock of Jamestown Settlement). Yorktown, Va.: J 
& R Graphics Services. 

1999 Beyond the Village: A Colonial Parkway Guide to the Local Indians ’ Use of Natural Resources. Yorktown, 
Va.: J & R Graphics Services. 

1995 Young Pocahontas in the Indian World. Yorktown, Va.: J & R Graphics Services. 


MANUSCRIPTS IN PROGRESS: 

MS. A. (junior author with Rebecca Seib) The Indians of Southern Maryland. 

MS. B. Powhatan Words and Names, (book with junior authors Martha McCartney) 

MS. C. The Early Ethnographers of Virginia: An Evaluation of John Smith, William Strachey, and Henry Spelman. 
(journal article; in revision) 

In early talking stage: Book on Late Woodland peoples in the Virginia mountains, based upon archaeological site 

reports. First step taken in early June 2006: 1 sponsored a Masswomeck Roundtable among archaeologists. 
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In research stage: Book comparing coastal Algonquian Indian cultures from North Carolina to Massachusetts at time 
of European contact. Compiled culture-trait index files for it are complete for Virginia ( 1 570-1613), 
Maryland (1631-62), and North Carolina (1584-90); currently adding later data for Virginia; sources 
already collected for southern New England. 

CONSULTANT FOR: 

1996 Algonquians of the East Coast. Alexandria, Virginia: TIME-LIFE Books (The American Indians Series). 

MAJOR STUDY PROJECTS AND AWARDS: 

(Participant) U.S. Department of Education, Group Study Abroad (African tour to Ivory Coast and Tanzania, 1983); 
Jerome Bookin- Weiner, principal organizer. Study topic: tribalism in developing nations. 

(Participant) N.E.H. Summer Institute for College Teachers, "Spanish Explorers and Indian Chiefdoms," held at 
University of Georgia, summer 1989; Charles Hudson, principal organizer. 

1 993 Elected president of the American Society for Ethnohistory. 

1995 Winner, Outstanding Faculty Award, State Council on Higher Education in Virginia. Used award money for 
private publication of children’s book on Pocahontas (to rebut Disney's cartoon). 

What I do not get is grants, because l don’t apply for them. I pay for my own research from my savings, which 

enables me to do my own small-scale, long-term projects in the Chesapeake region year-round, every year. 

CURRENTLY WORK AS CONSULTANT WITH: 

Virginia Council on Indians (1983-2007) and Virginia Council of Chiefs (2007) (member of committee evaluating 
tribal recognition petitions since 1993; recording secretary in meetings, 2002) 

Jamestown Settlement Museum (since 1986; member of Museums and Programs Advisory Committee since it was 
formed in 1997) 

Historic St. Mary's City (sporadically since 1994) 

Accokeek Foundation and Colonial National Farm, in Maryland (sporadically since 1992) 

Hampton History Museum (since 1999) 

Virginia Department of Education, revising its Standards of Learning (2007) 

INVOLVEMENT IN TRIBAL RECOGNITION CASES: 

State recognition: 

Speaker on Indians’ behalf in Joint Committee hearing (1982), which resulted in 1983 state recognition for the 

Chickahominy Tribe, the Chickahominy Indians, Eastern Division, the United Rappahannock Tribe, and the 
Upper Mattaponi Tribe. 

Compiler of documents which helped lead to the 1985 state recognition for the Nansemond Indian Tribe. 

Virginia Council on Indians/Council of Chiefs: member of committees evaluating tribal recognition petitions ( 1 993 
to present). 

Maryland Commission on Indian Affairs: member of evaluating committee (1995-97). 

Federal recognition: 

Compiler of historical documents (1999 to present) and speaker (2006, 2007, 2008) on Indians’ behalf in 

Congressional hearings on recognition bills, acting for the Chickahominy Tribe, the Chickahominy Indians, 
Eastern Division, the Nansemond Indian Tribal Association, and the Upper Mattaponi Tribe; acting 
indirectly for the Monacan Indian Nation. 


The Chairman. Dr. Rountree, thank you very much for you testi- 
mony as well. 

I wonder if I might depart from tradition and ask Mr. Fleming, 
who is the Director of the Office of Federal Acknowledgment, if you 
would be willing to come up to the table even as the witnesses are 
there. 

Mr. Fleming, would you be willing to come over on the side of 
Dr. Rountree and present your testimony so that we might ask 
questions? And I appreciate your willingness to do that. We will in- 
clude your full statement in the record. Mr. Fleming is the Director 
of the Office of Federal Acknowledgment in the Department of the 
Interior, and he will discuss the Department’s efforts to improve 
the process. 

Mr. Fleming, welcome. If you would proceed, we will make your 
full statement a part of the record. 
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STATEMENT OF R. LEE FLEMING, DIRECTOR, OFFICE OF 

FEDERAL ACKNOWLEDGMENT, U.S. DEPARTMENT OF THE 

INTERIOR 

Mr. Fleming. Good afternoon, Mr. Chairman and members of 
the Committee. My name is Lee Fleming, and I am the Director 
of the Office of Federal Acknowledgment at the Department of the 
Interior. I must say that my staff is a hard-working and dedicated 
staff, and we appreciate the regulations under which we are obli- 
gated. 

I am here today to provide the Administration’s testimony on S. 
514, S. 724, S. 1058, and H.R. 1294. The acknowledgment of the 
continued existence of another sovereign is one of the most solemn 
and important responsibilities delegated to the Secretary of the In- 
terior. Federal acknowledgment enables Indian tribes to participate 
in Federal programs and establishes the government-to-govern- 
ment relationship between the United States and the Indian tribe, 
and has considerable social and economic impact on the petitioning 
group, its neighbors, and Federal, State, and local governments. 

We recognize that under the United States Constitution, Con- 
gress has the authority to recognize a distinctly Indian community 
as an Indian tribe. But along with that authority, it is important 
that all parties have the opportunity to review all the information 
available before recognition is granted. That is why we support a 
recognition process that requires groups to go through the Federal 
acknowledgment process because it provides a deliberative uniform 
mechanism to review and consider groups seeking Indian tribal 
status. 

Legislation such as these four bills would allow these groups to 
bypass this process, allowing them to avoid the scrutiny to which 
other groups have been subjected. While legislation in Congress 
can be a tool to accomplish recognition, a legislative solution should 
be used sparingly in cases where there is an overriding reason to 
bypass the process. The Administration supports all groups going 
through the Federal acknowledgment process under 25 C.F.R. Part 
83. 

The Department, in 1978, recognized the need to adopt uniform 
regulations for Federal acknowledgment. Since 1978, 103 decisions 
have been issued: 50 proposed findings, 46 final determinations, 
and 7 reconsidered final determinations. Ron Yob outlined the 
seven mandatory criteria and my written testimony will have that 
information. 

I want to say that over the past year the Department has taken 
several actions to expedite and clarify the Federal acknowledgment 
process. Some of these actions required changes to internal work- 
load processes to eliminate backlogs in delays and others will re- 
quire amendments to the regulations. Our goal is to improve the 
process so that all groups seeking acknowledgment can be proc- 
essed and completed within a set time frame. 

I won’t go over the 12 decisions or events that have taken place 
over the past year, but they are listed here in the testimony. One 
of the most significant, though, was the publication of the guidance 
and direction in the Federal Register regarding internal procedures 
for the Office of Federal Acknowledgment. 
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I would like to turn now to the status of the petitions that are 
affected by the four bills. S. 514 provides Federal recognition as an 
Indian tribe to a Florida group known as the Muscogee Nation of 
Florida, which is currently a petitioner in the Department’s Fed- 
eral acknowledgment process. This group submitted to the Depart- 
ment its letter of intent in 1978 and completed documenting its pe- 
tition in 2002, 24 years of researching. Currently, the group is fifth 
in line on the Ready, Waiting for Active Consideration list, thus, 
ready for the Department to review and evaluate its evidence 
under the seven mandatory criteria. 

S. 724 provides Federal recognition as an Indian tribe to a Mon- 
tana group known as the Little Shell Tribe of Chippewa Indians of 
Montana, currently a petitioner under our process. This group sub- 
mitted to the Department its letter of intent in 1978 and completed 
documenting its petition in 1995. They took 17 years to research 
and provide documentation. Currently, this group is on Active Con- 
sideration and a final determination is expected early 2009. 

S. 1058 provides an expedited review for Federal recognition as 
an Indian tribe to a Michigan group known as the Grand River 
Bands of Ottawa Indians, also currently a petitioner under our 
process. The group submitted to the Department its letter of intent 
in 1994 and completed documenting its petition in 2007. The group 
had taken time to provide the evidence necessary. This group is 
ninth on the Ready list. 

H.R. 1294 is the bill that provides Federal recognition as Indian 
tribes to six Virginia groups. These groups are currently petitioners 
in the Department’s Federal acknowledgment process and, under 
the regulations, these six groups have submitted letters of intent 
and partial documentation to petition for Federal acknowledgment 
as an Indian tribe. 

The Federal acknowledgment regulations provide a uniform 
mechanism and standards to review and consider groups seeking 
Indian tribal status. These four bills, however, allow these groups 
to bypass our process, thus avoiding the scrutiny to which other 
groups have been subjected. We look forward to working with these 
groups and assisting them further as they continue under the Fed- 
eral acknowledgment process. 

This concludes my statement, and I am happy to answer any 
questions the Committee may have. 

[The prepared statement of Mr. Fleming follows:] 
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Prepared Statement of R. Lee Fleming, Director, Office of Federal 
Acknowledgment, U.S. Department of the Interior 


Good afternoon, Mr. Chairman and Members of the Committee. My name is Lee Fleming and I 
am the Director for the Office of Federal Acknowledgment at the Department of the Interior. I 
am here today to provide the Administration’s testimony on S. 514, the “Muscogee Nation of 
Florida Federal Recognition Act”, S. 724, the “Little Shell Tribe of Chippewa Indians 
Restoration Act of 2007”, S. 1058, the “Grand River Bands of Ottawa Indians of Michigan 
Referral Act”, and H.R. 1294, the “Thomasina E. Jordan Indian Tribes of Virginia Federal 
Recognition Act of 2007.” 

The acknowledgment of the continued existence of another sovereign is one of the most solemn 
and important responsibilities delegated to the Secretary of the Interior. Federal acknowledgment 
enables Indian tribes to participate in Federal programs and establishes a govemment-to- 
government relationship between the United States and the Indian tribe, and has considerable 
social and economic impact on the petitioning group, its neighbors, and Federal, state, and local 
governments. Acknowledgment carries with it certain immunities and privileges, including 
governmental activities exempt from state and local jurisdictions and the ability of newly 
acknowledged Indian tribes to undertake certain economic opportunities. 

We recognize that under the United States Constitution, Congress has the authority to recognize 
a “distinctly Indian community” as an Indian tribe. But along with that authority, it is important 
that all parties have the opportunity to review all the information available before recognition is 
granted. That is why we support a recognition process that requires groups to go through the 
Federal acknowledgment process because it provides a deliberative uniform mechanism to 
review and consider groups seeking Indian tribal status. 

Legislation such as S. 514, S. 724, S. 1058, and H.R. 1294 would allow these groups to bypass 
this process - allowing them to avoid the scrutiny to which other groups have been subjected. 
While legislation in Congress can be a tool to accomplish recognition, a legislative solution 
should be used sparingly in cases where there is an overriding reason to bypass the process. The 
Administration supports all groups going through the Federal acknowledgement process under 
25 CFR Part 83. 

The Administration believes that the Federal acknowledgment process set forth in 25 CFR Part 
83, “Procedures for Establishing that an American Indian Group Exists as an Indian Tribe,” 
allows for the uniform and rigorous review necessary to make an informed decision establishing 
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this important government-to-govemment relationship. Before the development of these 
regulations, the Federal government and the Department of the Interior made determinations as 
to which groups were Indian tribes when negotiating treaties and determining which groups 
could reorganize under the Indian Reorganization Act (25 U.S.C. 461). Ultimately, treaty rights 
litigation on the West coast, and land claims litigation on the East coast, highlighted the 
importance of these tribal status decisions. Thus, the Department, in 1978, recognized the need to 
end ad hoc decision making and adopt uniform regulations for Federal acknowledgment. 

Under the Department’s regulations, petitioning groups must demonstrate that they meet each of 
seven mandatory criteria. The petitioner must: 

(1) demonstrate that it has been identified as an American Indian entity on a substantially 
continuous basis since 1900; 

(2) show that a predominant portion of the petitioning group comprises a distinct 
community and has existed as a community from historical times until the present; 

(3) demonstrate that it has maintained political influence or authority over its members as 
an autonomous entity from historical times until the present; 

(4) provide a copy of the group’s present governing document including its membership 
criteria; 

(5) demonstrate that its membership consists of individuals who descend from an 
historical Indian tribe or from historical Indian tribes that combined and functioned as a 
single autonomous political entity and provide a current membership list; 

(6) show that the membership of the petitioning group is composed principally of persons 
who are not members of any acknowledged North American Indian tribe; and 

(7) demonstrate that neither the petitioner nor its members are the subject of 
congressional legislation that has expressly terminated or forbidden the Federal 
relationship. 

A criterion shall be considered met if the available evidence establishes a reasonable likelihood 
of the validity of the facts relating to that criterion. A petitioner must satisfy all seven of the 
mandatory criteria in order for the Department to acknowledge the continued tribal existence of a 
group as an Indian tribe. 

Over the past year, the Department has taken several actions to expedite and clarify the Federal 
acknowledgment process. Some of these actions required changes to internal workload 
processes to eliminate backlogs and delays and others will require amendments to the 
regulations. Our goal is to improve the process so that all groups seeking acknowledgment can 
be processed and completed within a set timeframe. We look forward to working with the 
Congress to this end. 
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Since September 2007, the Department has made several decisions on petitions. 

• The Department’s final determination to acknowledge the Mashpee Wampanoag Tribe 
had become final and effective for the Department. 

• In October 2007, the Department made a final determination not to acknowledge the St. 
Francis/Sokoki Band of Abenakis of Vermont. This determination became final and 
effective for the Department on October 1, 2007. 

• On November 26, 2007, the Department issued two proposed findings for the Juaneno 
Band of Mission Indians, Achachcmen Nation (Petitioner #84A), and the Juaneno Band 
of Mission Indians (Petitioner #84B) and published notice on December 3, 2007, starling 
180-day comment periods for both of these California petitioners and interested parties. 
The comment period was extended until December 2, 2008. 

• On January 28, 2008, the final determinations not to acknowledge the Nipmuc Nation 
(Hassanamisco Band) and the Webster/Dudley Band of Chaubunagungamaug Nipmuck 
Indians of Massachusetts became final and effective for the Department. 

• On March 1 2, 2008, the Department issued a negative final determination on the 
Steilacoom Tribe of Indians. 

• The Department conducted two day-long formal technical assistance meetings on April 
17 and 18, 2008, for the Juaneno Petitioners #84A and #84B. 

• On May 23, 2008, the Department published Guidance and Direction in the Federal 
Register regarding internal procedures for the Office of Federal Acknowledgment. 

• On May 30, 2008, the Department published two negative proposed findings for the 
Biloxi, Chitimacha Confederation of Muskogees,Tnc. and the Pointe-au-Chien Indian 
Tribe. 

Status of Petitions for Tribes Affected by the four Bills: 

S. 514 

S. 514, the “Muscogee Nation of Florida Federal Recognition Act”, provides Federal recognition 
as an Indian tribe to a Florida group known as the Muscogee Nation of Florida (Petitioner #32), 
currently a petitioner in the Department’s Federal acknowledgment process. This group 
submitted to the Department its letter of intent in 1978, and completed documenting its petition 
in 2002. Currently this group is fifth in line on the “Ready, Waiting for Active Consideration” 
list, thus ready for the Department to review and evaluate its evidence under the seven 
mandatory criteria. 


The Chairman. Mr. Fleming, thank you very much for your testi- 
mony. I have a few questions, and then I will turn to Senator Mur- 
kowski. 

We have this afternoon Defense Secretary Gates appearing be- 
fore the Congress in a classified session, so we will truncate this 
just a bit. He is here to talk about the war in Iraq and Afghani- 
stan. 

Mr. Fleming, Mr. Sinclair, in his testimony, talked about the 
frustration they have had with the dates that have been offered. 
The Director of OFA advised a Federal court in June of 2005 that 
they expected to issue a final determination in February 2007. 
Then OFA advised the Tribe in writing to expect the commence- 
ment of active consideration of the final determination in August 
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2007. That didn’t happen. Then they granted extensions and said 
it will be August 2008, with a final determination by the end of 

2008. That didn’t happen in August. Then on July 24th the Tribe 
received another letter from OFA granting itself one more exten- 
sion, now maybe 2009. 

What is the reason for this? And can you put yourself in the posi- 
tion of a petitioner and say what on earth is going on? Wouldn’t 
that be enormous frustration on the part of a petitioner who has 
been waiting a long, long, long time, only to find that your office 
keeps saying, well, it will be now, then it will be later, then later 
again? Tell me what is going on. 

Mr. Fleming. We have currently three full-time teams. A team 
is composed of an anthropologist, genealogist, and historian. We 
are pleased to announce that we have a fourth team that has been 
selected and we are able to apply these resources to the various 
groups that are on our plate. We have currently seven groups that 
are under what is known as Active Consideration. Little Shell is 
one that is right before us, where we are working to produce a final 
determination, which is the final decision for the Department on a 
case that has been before us. 

I might state that the group itself had requested 10 extensions 
in the process. When the proposed finding was issued — and it was 
a positive proposed finding — the decision-maker at the time warned 
the group that although this is a positive decision, you have 70- 
year evidentiary gaps that need to be filled, and if you do not fill 
those gaps, then a positive proposed finding could turn into a nega- 
tive final determination. 

The Chairman. But that wasn’t my question. I understand your 
testimony on that. My question was why does your office tell the 
court August 2007, August 2008, February 2007, January 2008? 

Mr. Fleming. We are asked to provide projections that we are 
able to give the court or to the petitioners an idea of how we are 
focusing on our production. 

The Chairman. So if you told the court, in June of 2005, that you 
figured you would issue a final determination in February 2007, a 
year and a half ago, what caused that judgment to be so bad in 
2005? 

Mr. Fleming. There are administrative occurrences that take 
place. We have litigation that we have to attend to that has dead- 
lines, so we have to rearrange our resources at particular times. 
We have the issue of making sure, though, that the petitioners are 
notified of these particular extensions and why those extensions 
are needed. 

The Chairman. I understand you are notifying them, and that is 
what causes me to ask why are you notifying them if, in 2005, you 
said you would finish in 2007, a year and a half ago. You have not 
come to us saying, look, we can’t meet deadlines we are promising 
tribes, give us some resources. I don’t understand it. It looks to me 
like you say, well, it is administrative. You know, my colleague and 
I, Senator Murkowski, have watched these Federal agencies act 
like they are wading through wet cement for years and years and 
years. 

Mr. Fleming. Well, let me give you an example. When the pro- 
posed finding came out for the Little Shell, through our Federal ac- 
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knowledgment information resource database, we were able to scan 
the response, and that created, then, an overall administrative 
record of 20,116 documents, with a total page count of 67,000 pages 
of documentation. That is quite a bit of material to review for a 
final determination overall. We have been able to develop an image 
system to allow for faster review, but you multiply that by this 
group and other groups, and the limitation of our teams, we are 
only able to do what we can. 

The Chairman. You know, I don’t want you to make decisions 
hastily; I want you to make good decisions. But I don’t have any 
idea how we measure your performance. You take whatever time 
you decide to take and miss deadlines and tell me, well, it is ad- 
ministrative. 

Let me ask further, if I might. I am just asking about the Mon- 
tana one because they set out what specifically you had told the 
Federal court and what you had represented in writing you would 
do and you have not done. I am only saying that if I were a peti- 
tioner, I would be enormously frustrated because it is not as if they 
have waited for six months or six years; in some cases it is 20 
years. 

Ms. Tucker, in her testimony, made the point that the BIA will 
address other petitions even though they were submitted years 
after Muscogee and will not expend time on the Tribe because it 
cannot produce certain documents. 

If that is the case — and I don’t know if it is, but if that is what 
Ms. Tucker says, and they cannot produce the documents because 
the documents don’t exist. If that is the case, is there an alter- 
native to coming to the Congress? Is the alternative to stay with 
you and wait until five or ten or fifteen years until you have told 
her you can’t produce the documents, so your Tribe cannot possibly 
exercise the Federal recognition process at Interior? The only alter- 
native would be to go to Congress. What is the alternative for Ms. 
Tucker? 

Mr. Fleming. Well, the group was provided a technical assist- 
ance review letter, and in that letter it revealed that the Depart- 
ment had concerns over the Indian entity identifications, we had 
concerns over their continuous, distinct community, their contin- 
uous leadership. They had descent difficulties and, with regard to 
their membership, they had to address individuals who could not 
demonstrate Indian descent, and some of the members may have 
an association with another federally recognized Indian tribe. 

Now, in order to respond to our technical assistance review let- 
ters, we advise that there are many types of documents that are 
out there to assist in this process: birth certificates, marriage/di- 
vorce/adoption/probate records, death certificates, and other pri- 
mary documentation like Federal and State censuses. Even tax, 
land, and church records are available to help verify this process. 
And we stand ready to advise groups such as Muscogee Nation of 
Florida on how to address these. 

This group is fifth on the waiting list and we do have a projected 
schedule of our current active cases and our cases that are waiting 
for active consideration. 

The Chairman. I have been one of the strongest supporters here 
in Congress saying I believe tribes should go through the process 
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we have established for the tribes, but that only works for so long 
if this process does not move along. And I am not suggesting mov- 
ing it along in six months or sixteen months, but we have got peo- 
ple waiting year after year after year, in some cases decades. Some- 
how, you are going to wear out your welcome with the Congress 
and we are going to have people in Congress pushing, with suffi- 
cient strength, that the recognition process doesn’t work because 
we have no method by which to evaluate your work; you make 
promises and don’t keep them, and you say, well, we are busy, it 
is just administrative. 

So I have been a strong supporter, as you know, but the only way 
that we can continue to support this process is if the process actu- 
ally works. You need more people? Ask us for more people. Set 
deadlines, keep the deadlines. But this is not fair, in my judgment. 

I want to ask Dr. Rountree a question. You are here on behalf 
of six Virginia tribes is that correct? But my understanding is there 
are other Virginia tribes that are unrecognized, is that correct? 

Ms. Rountree. There are two other State recognized tribes, both 
with reservations. 

The Chairman. And both have reservations. 

Ms. Rountree. Yes, they both have reservations. 

The Chairman. They are not seeking Federal recognition? 

Ms. Rountree. One is going to be seeking it eventually through 
the BIA; the other seems to be on hold, from what I can learn. 

The Chairman. And why is that the case? I mean, why 

Ms. Rountree. Why are they on hold? I don’t know, they don’t 
tell me. 

The Chairman. Well, the reason I am asking the question is the 
Governor and the Senator and the Congressman made the point 
about what has happened in Virginia that appears in the rearview 
mirror as almost criminal, probably is criminal by today’s cultural 
standards, what was done to American Indians there. It seems to 
me that the application would logically have been on behalf of all 
tribes similarly situated for Federal recognition. 

Ms. Rountree. It seems that way to me, but they did not consult 
me. 

The Chairman. And who are they? 

Ms. Rountree. The two reservation groups. They did not tell me, 
they didn’t ask should they be included. I don’t know what their 
negotiations were with the six tribes. 

The Chairman. Would you see if you can determine what that 
is and submit it for the Committee? I will make further inquiries 
as well, because if we are going to deal with the issue of Virginia, 
I am just curious why, if there are more tribes who are similarly 
situated, would not have been part of the petitioning. 

Ms. Rountree. I can only make an educated guess at this point 
because, as I said, I have not talked to people. My educated guess 
is that they are not particularly hopeful even of their own getting 
through the BIA, and they are also leery of going through Con- 
gress. They have been put through even worse things by Dr. 
Plecker than the six non-reservation tribes, much worse. 

The Chairman. Mr. Fleming, did you have observations about 
that? 
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Mr. Fleming. You had inquired what the two tribes were, the 
Pomonkey and the Mattaponi. The Department has 12 formal peti- 
tioning groups from Virginia, and the bill only pertains to six of 
those groups. Of the 12 petitioning groups, we have two Rappahan- 
nock groups, two Chickahominy groups, and two Mattaponi groups. 
We also have two Monacan groups; one is located in Virginia and 
the other one is located in West Virginia. So it is an issue that we 
would hope that if these groups continue through the acknowledg- 
ment process, if there is any overlapping or if only partial groups 
are presented, our ultimate hope is that whatever tribe is recog- 
nized, be it through the Department or through Congress, that you 
are recognizing a whole tribe and not a partial or part of a tribe. 

The Chairman. Well, I am going to ask the staff, Senator Mur- 
kowski’s staff and my staff, to inquire in Virginia to try to under- 
stand what this means. My understanding was that there were up 
to 12 in Virginia, and there are six that are brought together in 
this legislation. I am not quite sure I understand why that is the 
case. I do understand the powerful testimony given today by the 
Governor and our two colleagues in Congress, but I want to try to 
understand what the universe of actions might be by the Federal 
recognition process or the Congress. 

Dr. Rountree, did you have something else to add? 

Ms. Rountree. Only one other thing. I was answering for the 
State recognized tribes who do not overlap with one another. 

The Chairman. All right. 

Senator Murkowski, I took more time than I perhaps should 
have. Thank you for being patient. 

Senator Murkowski. No, thank you. Mr. Chairman, I also want 
to include — Senator Martinez has a letter that he apparently would 
like placed in the record for the Muscogee Tribe of Florida. 

The Chairman. Without objection. 

[The information referred to follows:] 
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Statement on S. 514. Muscogee Nation of Florida Federal Recognition Act 

Chairman Dorgan and Senator Murkowski: 

Thank you for holding this important hearing today to consider S.514, the Muscogee Nation of 
Florida Federal Recognition Act. I am a proud cosponsor of this legislation along with my 
colleague Senator Bill Nelson, and I urge the Committee to support its passage. 

The Muscogee Nation of Florida, also known as the Florida Tribe of Eastern Creek Indians, is a 
T ribe of Creek Indian people who are located in Bruce, Florida, which is in the Panhandle area 
of the state. The Muscogees are decedents of the Tribes that made up the Historic Creek 
Confederacy, and were signatories to the: 11 treaties with the United States between 1790 and 
1833 that led to the Creeks forced removal from their traditional homelands. 

The remaining Creek Indian people that did not leave Florida during the Trail of Tears were 
subjected to harsh treatment and racial segregation. In 1852, the General Assembly of Florida 
enacted legislation that made it illegal for any Native American to remain in Florida, and those 
that did remain would be punished under penalty of death for leaving their reservation. The 
Muscogee were subjected to the injustice of Jim Crow laws in Florida, and for nearly 100 years 
they were forced to hide their culture, government structure, and traditional way of life. 

As a result, the Muscogee Nation has had great difficulty in meeting BLA’s changing tribal 
recognition requirements even though Jim Crow laws made it practically impossible for them to 
prove their existence. Because of the incredible gridlock of the BIA’S recognition process, the 
Muscogees have been in a bureaucratic quagmire for over 30 years with no end in sight as to 
when action will be taken on their petition. 

The State of Florida has recognized the Tribe’s official status, and in 1981 the Muscogee Tribal 
Charter was approved by the state to allow to the tribe to begin applying for federal grants by the 
tribal government. 

The members of the Muscogee Nation have significant healthcare, education, and senior service 
needs which have been compounded by inaction at BIA. I urge the Committee to approve S.514, 
and 1 look forward to working with you to secure final passage. 

Sincerely, 

Mel Martinez 
United States Senate 

Senator Murkowski. If you could just, very quickly, with the Lit- 
tle Shell Tribe, Chairman Sinclair, you have been in this process 
now for 30 years, is that correct? 

Mr. Sinclair. Yes. 

Senator Murkowski. And, Chairman Tucker, Muscogee has been 
in process for about 30 years, is that correct? 

Ms. Tucker. Yes. Our first petition was written by an assistant 
professor at Pensacola Junior College and was filed in late 1977 
and was returned in 1978 with a number. We had a roll and a peti- 
tion, and the new regulations were returned to us. 

Senator Murkowski. Chairman Yob, how long for the Ottawa, 
then? 

Mr. Yob. In our current efforts, we put our letter of intent in in 
1994. 

Senator Murkowski. And, Dr. Rountree, with the Virginia tribes, 
how long has this been underway with the BIA? 
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Ms. Rountree. With the BIA? Most of them sent in petitions 
to — sorry, letters of intent to petition in 1978. There have been 
some other groups that I don’t work with who have appeared since 
then and sent in letters later. 

Senator Murkowski. Well, the reason I ask is because Mr. Flem- 
ing has indicated that the preference, of course, is to go through 
the process; and I would agree with Chairman Dorgan, that is the 
process that we have put in place. There is good reason for it and 
it is important to follow that, and only do you seek the legislative 
solution if there is an overriding reason — and those are your words, 
Mr. Fleming — to bypass the administrative process. 

But you have indicated that we don’t want to go to the legislative 
process because it avoids scrutiny, and I guess my question to you 
is when you have 30 years here with the Little Shell and 30 years 
with the Muscogee and 30 years with — excuse me, not quite 30 
years, 17 and close to 30, how is this avoiding scrutiny? 

Mr. Fleming. Senator Murkowski, a good part of the time is 
work that is done on both sides. You have a petitioning group that 
is trying to research evidence to apply under the seven mandatory 
criteria, so, as a group submits a letter of intent, that is not the 
fully documented petition at the very beginning, and in some cases 
these groups have taken over 20 years to do the research. 

One of our cases of a group in New England petitioned and put 
a letter of intent in 1978 but did not submit documented petition 
material until 1998. Yet, we get blamed for that 20-year research 
project that is done by volunteers, it is done by limited resources 
by the groups. The groups may go through some leadership prob- 
lems and such. This is why, in our directive, we wanted to address 
how the Department can deal with groups that do go through splin- 
tering problems. The moment you have a dispute between two lead- 
ers, sometimes their records are moved and taken away, and then 
we get a barrage of Freedom of Information Act requests. 

Senator Murkowski. And I can clearly appreciate that you can 
have a build-up of time and it is not necessarily on the agency’s 
ends, that there are other issues at play then. So it is not as if we 
want to say, okay, nothing should extend beyond 10 years or set 
an arbitrary number, but when you made the comment that some- 
how or other seeking a legislative solution could be viewed as an 
attempt to avoid scrutiny, I would suggest that, at least with these 
groups that we have before us today, the scrutiny has clearly been 
there, based on what I have seen. 

I want to try to understand what, in your opinion, would qualify, 
then, as an overriding reason to bypass this administrative process. 
And let’s just use two examples, whether it is Muscogee or whether 
it is the Little Shell, where you have 30 years between the time 
the letter of intent has been filed and where you are in the process 
now. So you clearly have I think what most people would consider 
to be adequate time to review and to exchange and to get to the 
documentation. 

The other situation that, in my mind, might be a compelling rea- 
son is the story that we have heard today about the Virginia tribes, 
and the fact that you may be requesting documentation or informa- 
tion that does not exist. 
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And I think, Chairman Tucker, you have mentioned this as an 
issue as well. 

So if these two situations don’t qualify as an overriding reason 
to bypass, what would? What has, in your opinion, constituted an 
overriding reason? 

Mr. Fleming. I would look to the recent directive. In the direc- 
tive is a provision that allows for an Indian tribe that has had long 
historic State reservation status. In the directive, if the group is 
able to demonstrate that, then they can go to the head of the wait- 
ing list, because, with that long-standing reservation status, there 
is considerable State documentation because of that State relation- 
ship. I would say, in those cases, there you have an overriding fac- 
tor. 

The groups that are before us right now have had, and some still 
do, a lot of questions with regard to their Indian ancestry, to some 
that have questions regarding the continuous, distinct community; 
some have questions over political influence and leadership. Some 
may even be associated, as I mentioned earlier, with another feder- 
ally recognized Indian tribe. 

You want all of that to be clear and all of that cleared and under- 
stood before they are either recognized under our process, and I 
would think you would want it clear before you recognize them 
through a Federal statute. 

Senator Murkowski. I understand what you have said. I don’t 
know that any who are represented here today would suggest that 
that is making this process any more defined for them and their 
quest. 

One last quick question. Then, if I have additional, I will go 
ahead and submit them to the record. 

I think it was you, Chairman Tucker, that mentioned that one 
of the reasons that you are seeking the Federal recognition through 
Congress is the financial hardship issue, and the matter of limited 
funding. 

Ms. Tucker. Yes. 

Senator Murkowski. We have all had to deal with lawyers at 
one point in time and pay lawyer’s fees, and they are not cheap. 
Do you have any idea of what you have had to pay as you have 
sought this recognition over the course of these decades? What are 
we talking about in terms of dollars? 

Ms. Tucker. Millions. 

Senator Murkowski. Millions? 

Ms. Tucker. Yes. Easily. 

Senator Murkowski. Chairman Sinclair? Similar situation? 

Mr. Sinclair. I think the lawyers alone, in our case, I think our 
last estimate was they put $1 million, but most of it has been pro 
bono because we don’t have any money. But their patience, I think, 
is growing thin. You know, we are kind of at the end. 

Senator Murkowski. It speaks to a process that, again, as Chair- 
man Dorgan has noted, we want to make sure that when you uti- 
lize the process that we have set up through the agency to provide 
for this recognition, that it not be a — I think Senator Tester used 
the word — generational quest and a quest that can literally put you 
in a bankrupt situation or a financial stress that you look at and 
you say we simply can’t even avail ourselves of this option because 
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we don’t have the time and we don’t have the money. We have to 
have better systems in place. I would like to think that, with these 
guidelines that are out there, that is helping somewhat, but it 
sounds like there is more that remains to be done. 

Mr. Fleming? 

Mr. Fleming. Well, I wanted to point out that, in particular for 
the Virginia groups, for example, under the directive, there is a 
provision that allows for a group to only be burdened with docu- 
menting from 1789, which was when the United States was created 
through its governing document. So rather than 1607 to the 
present, they only need to document from 1789 to the present. By 
having that provision in there, they are relieved of 182-year evi- 
dentiary burden, and that is very helpful in their case. We have re- 
quested documentation from Dr. Rountree, and I believe even Sen- 
ator McCain had asked for Dr. Rountree to provide the office with 
whatever documentation. We have not received anything yet, but 
we look forward to receiving documentation from all of these 
groups and hope that the documentation meets the seven manda- 
tory criteria. 

Senator Murkowski. Well, I am sure that that is appreciated, 
but I will tell you, when the new passport requirements were being 
discussed and Alaska Natives in my State knew that they were 
going to be required to have a passport to go over into Canada, I 
can tell you that there was great concern by many elders in our 
villages because they simply have no documentation, and these are 
people that are living here today. So to say that, well, we have kind 
of forgiven them for the first 150 years and they just need to find 
it from 17- whatever — I forget the date that you gave me. 

Mr. Fleming. 1789. 

Senator Murkowski. 1789, thank you. We recognize that it is 
easier said than done. 

Mr. Fleming. Right. When I was registrar for the Cherokee Na- 
tion, we worked with many families that were born outside of a 
hospital, and many of them did not have the standard birth certifi- 
cates. So the staff had to work with the families to establish what 
are known as delayed birth certificates, which is — as we know, the 
birth certificate is one of the key cornerstones of all of what is re- 
quired by many agencies. So it is helpful when you have a trained 
staff that can work with individuals and with groups to help them 
meet the requirements. 

And we are very excited by the fact that we now are on the inter- 
net. As you know, our agency has been off of the internet for over 
six and a half years. Our office was one of the first to get their ma- 
terial up, and it was actually put online today so that groups, inter- 
ested parties, the general public can take a look at our decisions, 
our regulations, and many of the items that are necessary. Before 
we were cut off the internet, we only had 20 documents that were 
on our website. We have over 500 now, just at the flick of a switch 
today. So we are trying to be transparent and helpful. 

Senator Murkowski. Thank you. 

Thank you, Mr. Chairman. 

The Chairman. Well, again, let me thank all of you who have 
traveled to Washington to provide testimony today. As I indicated, 
the Committee is holding this hearing because we want to gather 
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additional information for the purpose of making some decisions as 
we go forward when the new Congress begins. 

This Committee is adjourned. 

[Whereupon, at 3:50 p.m., the Committee was adjourned.] 



APPENDIX 


Prepared Statement of Hon. John Warner, U.S. Senator from Virginia 

Good Afternoon Mr. Chairman and colleagues on the Senate Indian Affairs Com- 
mittee. I thank you for holding this hearing today regarding recognition of six Vir- 
ginia Indian tribes. For years now I have worked closely on this matter with these 
tribes and with my colleagues in the Virginia Congressional delegation. 

My message today is a simple one: While I strongly support federal recognition 
for these Virginia tribes, I do have a serious concern that H.R. 1294, the bill before 
the Committee, could produce the unintended consequence of allowing Virginia In- 
dian Tribes greater rights to conduct gambling activities beyond the limitations cur- 
rently established under Virginia’s laws. 

I shared these same concerns about gaming with the Committee at its June 2006 
hearing on a similar bill. At that time, I noted that I strongly believe that Virginia’s 
Indian tribes deserve federal recognition. But, I also noted then that I share the 
concern of some people that federal recognition could — without appropriate court- 
tested safeguards — unintentionally result in gaming in Virginia that is contrary to 
the letter and spirit of Virginia’s laws. At that hearing, I committed to working with 
the Virginia tribes and others to ensure that a federal recognition bill would not re- 
sult in such an unintended consequence. 

Despite my best efforts, the best efforts of the tribes, and the best efforts of others 
in the Virginia Congressional delegation, a consensus has not been reached on this 
matter. I remain concerned that the House passed bill could produce the unintended 
consequence of allowing Virginia Indian tribes greater rights to conduct gambling 
activities beyond the limitations currently established under Virginia’s laws. 

Last year, I specifically asked the Congressional Research Service to review the 
House passed language on gambling. I respectfully submit for the record the CRS 
memorandum reviewing this legislation. In the memorandum, CRS states that the 
gaming language in H.R. 1294 has never been tested in court and that it is not pos- 
sible “to predict or assert with any degree of certainty that H.R. 1294 provides ‘iron 
clad’ protection against gaming.” 

It is important to recognize that Congress has previously passed legislation that 
has been upheld in court with respect to federal tribal recognition and gaming limi- 
tations. It is my hope that the Committee would work with the Virginia tribes and 
the Virginia Congressional delegation to examine these statutes and court cases and 
determine if such language could serve as a model to help move this very important 
recognition bill forward in an amended fashion. 

Mr. Chairman, I hold the view that a consensus can be reached to move this legis- 
lation forward. The Virginia tribes deserve recognition, and I believe federal recogni- 
tion can be achieved while respecting Virginia’s laws on gaming. Congress has 
passed similar laws for others tribes in other states, and courts have upheld those 
laws. Those efforts should serve as our path forward. 

The case for federal recognition of these Virginia tribes is clear. To date, the Fed- 
eral Government has acknowledged more than 500 Native American tribes, yet the 
Federal Government has not done so for six of the tribes that first greeted Captain 
John Smith upon the shores of Jamestown more than 400 years ago. While I recog- 
nize that there is an administrative process that is also available to obtain recogni- 
tion, the case is well established that, because Virginia, many decades ago, de- 
stroyed vital documents, that this process is not appropriate for these tribes. 

In sum, Mr. Chairman, it is my hope that a federal recognition bill can pass the 
Congress and be signed into law with court-tested safeguards in place to protect our 
state laws on gaming. 

Given the fact that legislative activity in the 110th Congress could come to a close 
in the coming days, I recognize that a consensus on this matter may not be achieved 
this year. If that is indeed the case, it is my hope that you and others on this Com- 
mittee will help move federal recognition legislation with court-tested gaming safe- 
guards in the next Congress. 


(49) 
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Attachment 



Memorandum August 23, 2007 

TO: Hon. John W. Warner 

Attention: John Frierson 

FROM: M. Maureen Murphy 

Legislative Attorney 
American Law Division 

SUBJECT : The Anti-Gaming Provisions of H.R. 1294, the Thomasina E. Jordan Indian 

Tribes of Virginia Federal Recognition Act 


This responds to your request for a memorandum discussing whether H.R. 1294, the 
Thomasina E. Jordan Indian Tribes of Virginia Federal Recognition Act, as passed by the 
House on May 8, 2007, “gives the state of Virginia ‘iron clad’ protection against gambling 
interests gaining any further gaming rights than any other Virginian.” 

To respond to your request, we will: (1) set forth the anti-gaming and jurisdictional 
provisions of H.R. 1294 and any relevant legislative history; (2) provide a brief background 
on the legal basis of Indian gaining; (3) briefly describe some of the factors that have been 
included in legislation upheld as curtailing tribal gaming or subjecting tribal gaming to state 
law; and (4) analyze the H.R. 1294 gaming and jurisdictional provisions in light of factors 
relied upon injudicial opinions upholding legislation denying gaming rights to other tribes. 

It will not be possible, however, to predict or assert with any degree of certainty that 
H.R. 1 294 provides “iron clad” protection against Indian gaming. Courts approach Indian 
law decisions against a backdrop of statutory and decisional law interpreting federal Indian 
policy as it has evolved historically and sometimes use canons of statutory construction 
favoring Indian and tribal rights. Unless lawmakers are cognizant of these decisions and 
policies and provide ample legislative history and precise and comprehensive statutory 
explication of their goals, they risk the possibility that their intent will not be actualized. 
This is particularly true in matters involving gaming and jurisdiction, both of which figure 
in H.R. 1294. 

H.R. 1294. H.R. 1294 provides federal recognition for six Virginia Indian tribes: the 
Chickahominy Indian Tribe, the Chickahominy Indian Tribe-Eastern Division; the Upper 
Mattaponi Tribe; the Rappahannock Tribe, Inc,; the Monacan Indian Nation; and the 
Nansemond Indian Tribe (hereinafter, the Tribes or the Virginia Tribes). In extending federal 
recognition, the bill includes provisions applicable to each tribe which generally incorporate 
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and make applicable to the Virginia Tribes the general laws of the United States which are 
applicable to Indians and Indian tribes. The provisions read: 

All laws (including regulations of the United States of general applicability to Indians or 
Nations, Indian tribes, or bands of Indians (including the Act of June 1 8, 1 934 (25 U.S.C. 

46 1 et seq)) that are not inconsistent with this title are applicable to the Tribe[s] and tribal 
members. 1 

As passed by the House, the legislation contains language with respect to each of the 
these tribes that is intended 2 to preclude gaming. It reads: 

The Tribe shall not conduct gaming activities as a matter of claimed inherent authority 
or under the authority of any Federal law, including the Indian Gaming Regulatory Act 
(25 U.S.C. 2701 et seq.) or under any regulations thereunder promulgated by the 
Secretary or the National Indian Gaming Commission. 3 

There is also language applicable to each of the Tribes, which are captioned 
“Jurisdiction of the State of Virginia.” It reads: 

(a) In General- The State of Virginia shall exercise jurisdiction over- 

(1) all criminal offenses that are committed on; and 

(2) all civil actions that arise on lands located within the State of Virginia that 
are owned by, or held in trust by the United States for, the Tribe. 

(b) Acceptance of State Jurisdiction by Secretary- The Secretary of the 
Interior is authorized to accept on behalf of the United States, after consulting 
with the Attorney General of the United States, all or any portion of the 
jurisdiction of the State of Virginia described in subsection (a) upon 
verification by the Secretary of a certification by a tribe that it possesses the 
capacity to reassume such jurisdiction. 4 

These provisions were added to the legislation during the April 27, 2007, mark up session 
held by die House Committee on Natural Resources, and are not addressed in the Report 
accompanying the legislation. 5 Indicative of the congressional intent that these provisions 
preclude gaming under IGRA by the Virginia Tribes are statements made by various 
members during the House debate. Representative Rahall, Chairman of the House 
Committee on Natural Resources, assured the House that the anti-gaming provisions 
provided abroad prohibition on tribal gaming andhad the full backing of the Virginia Tribes. 
He said: 


1 H.R. 1294, 1 10"’ Cong., 1 st Sess., as passed by the House, May 8, 2007, Sections 103(a), 203(a), 
303(a), 403(a), 503(a), and 603(a). All references to H.R. 1294 hereinafter are to this version. 

2 H.R. Rept. 110-124, 1 10 th Cong., 1 st Sess. 22 (2007), states: “The six Virginia tribes agreed to a 
prohibition on gaming and have repeatedly stated that they have no intention of pursuing gaming at 
this time. Accordingly, the tribes are prohibited from conducting any gaming pursuant to any 
inherent authority they may possess pursuant to the Indian Gaming Regulatory Act, or any other 
federal law.” [sic], 

3 H.R. 1294, sections 106(b), 206(b), 306(b), 406(b), 506(b), and 606(b). 

4 H.R. 1294, sections 108, 208, 308, 408, 508, and 608. 

5 H.R. Rep. 110-124, 1 10 ,h Cong. 1*' Sess. (2007). 
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To address claims that the tribes are only interested in Federal recognition so that 
they may conduct gaming, the six tribes supported an outright gaming prohibition which 
was included in this bill. This gaming prohibition precludes the Virginia tribes from 
engaging in, licensing or regulating gambling pursuant to the Indian Gaining Regulatory 
Act on their lands. 6 

Various supporters of the bill indicated that endorsement was premised on having been 
assured that the bill contained an absolute prohibition of casino gambling, whether or not 
they believed that stronger language was possible . 7 Representative Moran, the sponsor of 
the legislation, and Representative Shays engaged in a colloquy that indicates that both 
believed that the provisions were intended to prohibit gaming by the Tribes, They differed 
in their views of whether the gaming prohibition wouldbe efficacious. Representative Moran 


6 153 Cong, Rec. H4604 (May S, 2007 daily ed.) (statement of Rep. Rahall). 

7 Representative Goodlatte stated: 

...in recent days I have begun to hear murmurs that the language is not as strong as we 
have been led to believe, and the tribes are considering challenging the gaming limitation. 

I have always believed the tribes when they have said they do not wish to pursue 
gambling, so I hope that there is no truth to a challenge. 

I believe it is the desire of this Congress that if challenged in court, this language 
would be upheld, just as similar language was upheld in Del Sur Pueblo v. State of Texas, 

69 Fed. App. 659. However I urge the Senate to look closely at this bill to see if the 
language can be tightened and strengthened to further ensure that casino-style gambling 
doe [sic.] not come to the Commonwealth. 153 Cong. Rec. H4606 (May 8, 2007, daily 
ed.) (statement of Rep. Goodlatte). 

Representative Wolf spoke of similar “rumors that attorneys are being consulted about ways to 
overturn the limitation on tribal gaming” and provided a state of the rationale behind the limitation 
as follows: 

Under the bill, no Virginia Indian tribe or tribal member... would have any greater rights 
to gamble or conduct gambling operations under the laws of the Commonwealth of 
Virginia than any other citizen of Virginia. Further, it is the expectation of Congress that 
the language restricting gambling operations by Indian tribes will be upheld if it is ever 
challenged in court, just as similar language was upheld in Ysleta Del Sur Pueblo v. the 
State of Texas, 69 Fed. App. 659. 

4; s(c 

If casino gambling were to come to Virginia, it would open the door to the myriad 
of financial and social ills associated with gambling. Virginia’s tourism sector, its 
economy and its communities are some of the strongest in the country, Places such as the 
Shennandoah Valley, Williamsburg and Jamestown are national treasures which draw 
visitors from all over the world. Small businesses thrive in Virginia. The 
Commonwealth’s reputation would be tarnished if it allowed casino-style gambling 
within its borders. 

:je sje :{e 

This legislation, I believe, does shut the door on the opportunity for these tribes to 
acquire land and eventually establish tribal casinos. As I said, I know that the current 
tribal leadership has indicated that they do not want to pursue gambling— and I believe 
they are sincere. But what the leaders today say doesn’t lock in the leaders of tomorrow. 

I have already started to worry that future leadership of the tribes will pursue establishing 
tribal casinos. I hope I am wrong. 153 Cong. Rec. H4607 (May 8, 2007 daily ed.) 
(statement of Mr. Wolf). 
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indicated that the prohibition was a necessary compromise and espoused it as effective 
because it was similar to other gaming prohibitions imposed on other Tribes, including the 
Narragansett Indian Tribe . 8 Representative Shays, on the other hand, was concerned that 
future legislation or court decisions could open the way for gaming by the Virginia tribes . 9 

Background on Indian Gaming. Jurisdiction over criminal and civil matters arising 
on Indian reservations is a complex matter. Under federal law, any gambling that is 
conducted on Indian reservations, “whether or not it is sanctioned by an Indian tribe,” must 
conform to state laws and regulations; otherwise, it is generally subject to federal 
prosecution 10 unless it is conducted under the terms of the Indian Gaming Regulatory Act 
(IGRA ). 11 

IGRA provides a basis for gaming activities on "Indian lands " 12 that need not conform 
to state law. The three classes of gaming authorized by IGRA progress from tribally 
regulated class I social gaming, through class II bingo and non-banking card games— 
regulated by tribes and the Indian Gaming Regulatory Commission, to class III casino 
gaming, which requires a tribal state-compact . 13 The federal courts have long recognized 
that Indian tribes, as a matter of retained inherent tribal sovereignty, have certain territorial 


8 153 Cong. Rec. H4563-4565 (May 8, 2007 daily ed.) (statement of Rep. Moran). 

s Id. at 4564 (statement of Rep. Shays). 

10 Under 18U.S.C. § 1166, 

(a) Subject to subsection (c), for purposes of Federal law, all State laws pertaining 
to the licensing, regulation, or prohibition of gambling, including but not limited to 
criminal sanctions applicable thereto, shall apply in Indian country in the same manner 
and to the same extent as such laws apply elsewhere in the State. 

(b) Whoever in Indian country is guilty of any act or omission involving gambling, 
whether or not conducted or sanctioned by an Indian tribe, which, although not made 
punishable by any enactment of Congress, would be punishable if committed or omitted 
within the jurisdiction of the State in which the act or omission occurred, under the laws 
governing the licensing, regulation, or prohibition of gambling in force at the time of such 
act or omission, shall be guilty of a like offense and subject to a like punishment. 

(c) For the purpose of this section, the term "gambling" does not include - 

(1) class I gaming or class II gaming regulated by the Indian Gaming 
Regulatory Act, or 

(2) class HI gaming conducted under a Tribal-State compact proved by the 
Secretary of the Interior under section 1 1 (d)(8) of the Indian Gaming Regulatory Act that 
is in effect. 

(d) The United States shall have exclusive jurisdiction over criminal prosecutions 
of violations of State gambling laws that are made applicable under this section to Indian 
country, unless an Indian tribe pursuant to a Tribal-State compact approved by the 
Secretary of the Interior under section 1 1 (d)(8) of the Indian Gaming Regulatory Act, or 
under any other provision of Federal law, has consented to the transfer to the State of 
criminal jurisdiction with respect to gambling on the lands of the Indian tribe. 

11 25 U.S.C. §§ 2701, et seq. 

12 “Indian lands” is defined to include lands within Indian reservations and lands held in trust by the 

United States for an Indian tribe or individual. 25 U.S.C. § 2703(4). 


13 25 U.S.C. §§ 2703(6), (7), and (8). 




54 


jurisdiction with respect to civil and criminal law within their reservation borders. 14 IGRA 
was enacted as part of a long tradition of federal legislation and judicial decisions that have 
established an intricate jurisdictional allocation among Indian tribes, states, and the federal 
government with respect to governmental power over reservation activities. 

Under the Indian Commerce Clause of the U.S. Constitution, 15 the federal government 
has exclusive authority over Indians on Indian reservations and Indian trust land. 16 State 
authority over Indians on their reservations, thus, depends upon federal delegation. In the 
criminal law area, crimes committed by or against Indians in Indian country are subject to 
federal prosecution and, with the exception of major crimes for which there are federal 
statutory definitions or other offenses which tribes have punished exercising their concurrent 
jurisdiction, state criminal laws are used as the basis of federal prosecution. 17 During the 
late 1970’s, tribes began to authorize or conduct various types of gaming activity not 
permissible in other parts of their states. Eventually, the Supreme Court broadly upheld tribal 
authority to do so in California v. Cabazon Band oj Mission Indians . 18 The case is premised 
on the allocation of criminal and civil jurisdiction in “Indian country” 19 under a federal 
statute, usually referred to as Public Law 280. 20 That statute was enacted in 1953. It 
delegates criminal jurisdiction over most crimes committed in Indian country and a degree 
of civil jurisdiction over matters arising in Indian country to certain states, including 
California. 21 The criminal component of Public Law 280 reads: 

Each of the States or Territories listed in the following table shall have j urisdiction over 
offenses committed by or against Indians in the areas of Indian country listed opposite 
the name of the State or Territory to the same extent that such State or Territory has 
jurisdiction over offenses committed elsewhere within the State or Territory, and the 


14 See Cherokee Nation v. Georgia , 30 U.S. 1 (1831); Montana v. United States , 450 U.S. 544 
(1981); Lara v. United States, 541 U.S. 193 (2004). 

15 U.S. Const., art. I, § 8, cl. 3. 

16 Worcester V. Georgia, 31 U.S. 515 (1832). 

17 18U.S.C. §§ 1151 - 1153. 

18 480 U.S. 202(1987). 

15 “Indian country,” the geographical component of federal criminal jurisdiction over Indian lands, 
is defined in 1 8 U.S.C. § 1 1 5 1 to mean “(a) all land within the limits of any Indian reservation..., (b) 
all dependent Indian communities..., and (c) all Indian allotments....” 

20 Act of August 15, 1953, ch. 505, 67 Stat. 588, 18 U.S.C. § 1162, 25 U.S.C. §§ 1321-126, 18 
U.S.C. §§ 1360, 1360 note. 

21 At first five states, California, Minnesota (except Red Lake Reservation), Nebraska, Oregon 
(except Warm Springs Reservation), and Wisconsin (except Menominee Reservation), were 
designated for delegation of this jurisdiction. Later Alaska was added. Pub. L. 85-615, 72 Stat. 545. 
In 1954, the Menominee Tribe was added. Act of August 24, 1954, ch. 910, 68 Stat. 795. Another 
provision allowed any state to assume jurisdiction. This was repealed by Pub. L. 90-284, 82 Stat. 79 
(1968), but not before 10 states assumed some jurisdiction under it. It has since been amended and 
now requires consent of a tribe in a special election before a state may assume jurisdiction over 
criminal offenses; it also permits retrocession of state jurisdiction. 25 U.S.C. §§ 1326; 1321(a); and 
1 322(a). Since then, only one state, Utah, has accepted jurisdiction, Utah Code §§ 9-9-20 1 - 9-9-2 13, 
but no tribes in Utah have consented to state jurisdiction. 
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criminal laws of such State or Territory shall have the same force and effect within such 
Indian country as they have elsewhere within the State or Territory.... 22 

The civil provision reads: 

(a) Each of the States listed in the following table shall have jurisdiction over civil 
causes of action between Indians or to which Indians are parties which arise in the areas 
of Indian country listed opposite the name of the State to the same extent that such State 
has jurisdiction over other civil causes of action, and those civil laws of such State that 
are of general application to private persons or private property shall have the same force 
and effect within such Indian country as they have elsewhere within the State... 

(c) Any tribal ordinance or custom heretofore or hereafter adopted by an Indian tribe, 
band, or community in the exercise of any authority which it may possess shall, if not 
inconsistent with any applicable civil law of the State, be given full force and effect in 
the determination of civil causes of action pursuant to this section. 23 

In 1 973, in Bryan v. Itasca County™ in an opinion on which the Cabazon Court relied, 
the Supreme Court held that the civil component of Public Law 280 did not authorize state 
taxation of Indian land in Indian country. Moreover, the Court read the legislative intent of 
Congress in enacting Public Law 280 as not conveying general regulatory jurisdiction over 
Indian country to the states. 2S The Court in Cabazon noted that while Public Law 280 
conferred on California general criminal jurisdiction to prescribe and punish crimes 
committed by and against Indians on California reservations, its grant of civil jurisdiction 
was limited, as had been held in Bryan. According to the Cabazon Court’s reading of 
Bryan, Public Law 280’s grant of civil jurisdiction to states did not extend to general civil 
regulatory jurisdiction and, thus, did not give California-or any of the other Public Law 280 
states-the authority to prescribe civil laws and regulations for Indian reservations. The 
Court, therefore, inquired as to the nature of California’s bingo law in terms of whether it 
was a criminal-prohibitory law or a civil-regulatory law. It accepted the holding of the 
appellate court that the California gambling law was civil-regulatory, primarily because 
California did not prohibit all forms of gaming, but allowed and regulated some bingo 
operations and some card games, and operated a state lottery. The fact that unregulated 
bingo was subject to criminal misdemeanor treatment under California law did not alter the 
Court’s analysis. 

Finding that Public Law 280 had not delegated authority to California to regulate bingo 
on .Indian reservations, the Court looked to whether or not there was implied federal 
preemption and found that there was. It found federal preemption by engaging in a balancing 
test of federal and tribal interests versus California’s interest, all of which was considered 
against a backdrop of tribal sovereignty. It found that the federal policy and interest in tribal 
self-determination and economic development outweighed the interest advanced by 
Califomia-preventing organized crime from taking hold. 


22 18 U.S.C. § 1162(a). 

23 28 U.S.C. §§ 1360(a) and (c). 

24 426 U.S. 39 (1973). 

23 Id., at 387. According to the Court, “certainly the legislative history... makes it difficult to 
construe [the] jurisdiction... acquired.. .as extending general state civil regulatory authority, including 
taxing power, to govern Indian reservations.” 
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Federal Legislation Subjecting Tribal Gaming to State Law. Several federal laws 
settling Indian land claims or providing recognition to a particular Indian tribe contain 
clauses designed to subject tribal land to state jurisdiction or to preclude tribal gaming under 
IGRA. None contains language identical to that included in H.R. 1294. It might be useful 
to examine the language of some of these statutes and any judicial decisions interpreting 
them, particularly with respect to gaming. 

The Maine Indian Claims Settlement Act of 1980 (MICSA ). 16 Under MICSA, Maine 
laws are made applicable to Maine Indian tribes. The language reads, in pertinent part, as 
follows: 

Except as provided in section 1727(e) 27 and 1724(d)(4) 2 * of this title, all Indians, Indian 
nations, or tribes or bands of Indians in the State of Maine, other than the Passamaquoddy 
Tribe, the Penobscot Nation, and their members, and any lands or natural resources 
owned by such Indian, Indian nation, tribe or band of Indians and any lands or natural 
resources held in trust by the United States, or by any other person or entity, for such 
Indian, Indian nation, tribe, or band of Indians shall be subject to the civil and criminal 
jurisdiction of the State, the laws of the State, and the civil and criminal jurisdiction of 
the courts of the State, to the same extent as any other person or land therein. 

(B)( 1 ) The Passamaquoddy Tribe, the Penobscot Nation, and their members, and the land 
and natural resources owned by, or held in trust for the benefit of the tribe, nation, or 
their members shall be subject to the jurisdiction of the State of Maine to the extent and 
in the manner provided in the Maine Implementing Act and that Act is hereby approved, 
ratified, and confirmed. 29 ■ 

Another provision of MICSA makes inapplicable any subsequently enacted federal Indian 
law “which would affect or preempt the application of the laws of the State of Maine” 30 as 
provided in the MICSA. IGRA was enacted after MICSA and has been held not to apply to 


24 25U.S.C. §§ 1721 et seq. 

27 Under 25 U.S.C. § 1727(e), the Indian Child Welfare Act is made applicable to Maine tribes. 

28 Under 25 U.S.C.§ 1724(d)(4), the Secretary of the Interior is authorized to enter into negotiations 
with the State of Maine and the Houlton Band of Maliseet Indians respecting an agreement regarding 
trust acquisition of land or natural resources. 

29 25U.S.C. §§ 1725(a) and (b)(1). Under the Maine Implementing Act, there is a general provision 
containing language similar that of the federal statute subjecting all Maine Indians and Indian nations 
to the laws of the state. Me. Rev. Stat. Aim. tit. 30 § 6204. “Laws of the state” is defined to mean 
“the Constitution and all statutes, rules or regulations and the common law of the State and its 
political subdivisions, and subsequent amendments thereto or judicial interpretations thereof.” Me. 
Rev. Stat. Ann. tit. 30 § 6203(4). With respect to the Passamaquoddy Tribe and the Penobscot 
Indians, separate provisions define jurisdiction of their courts and their law enforcement authority. 
Me. Rev. Stat. Ann. tit. 30 §§ 6209-(A) and (B) and 6210. 

30 2 5 U.S.C. § 1735(b). It reads: 

The provisions of any Federal law enacted after October 10, 1980, for the benefit 
of Indian nations, or tribes or bands of Indians which would affect or preempt the 
application of the laws of the State of Maine, including application of the laws of the 
State to lands owned by or held in trust for Indians, or Indian nations, tribes or bands of 
Indians, as provided in this subchapter and the Maine Implementing Act, shall not apply 
within the State of Maine, unless such provision of such subsequently enacted Federal 
law is specifically made applicable within the State of Maine. 
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the PassamaquoddyTribe,therebyprecludingIGRA gaming. 31 Its effect upon another Maine 
tribe, the Aroostook Band of Micmacs, which was accorded federal recognition after IGRA 
was enacted, is not as clear. Under the terms of the Aroostook Band of Micmacs Settlement 
Act of 1 99 1 , 32 federal law is applicable to the Aroostook Band of Micmacs to the same extent 
as it is applicable to other Maine tribes recognized in the MICSA. 33 There appears to have 
been no judicial decision precisely on point interpreting this provision. There is, however, 
a decision finding that the provision of the MICSA applying state law to “all Indians, Indian 
nations, or tribes or bands of Indians in the State of Maine, other than the Passamaquoddy 
Tribe, the Penobscot Nation, and their members” 34 subjects the Aroostook Band of Micmacs 
to state law. In Aroostook Band of Micmacs v. Ryan, 35 the U.S. Court of Appeals for the 
First Circuit held that the MICSA provision abrogated any common law tribal sovereign 
immunity which the Aroostook Band of Micmacs might claim and subjected the tribe to the 
authority of a Maine anti-discrimination law and to enforcement proceedings based on 
discrimination complaints filed by tribal employees . In reaching the decision, the court chose 
to respond to claims that the MICSA provision was similar to the provision of Public Law 
280 at issue in Bryan v. Itasca County. It contrasted the legislative history and language used 
in MICSA with that of Public Law 280 and noted that “the Court in Bryan stressed that 
Public Law 280 lacked “any conferral of state jurisdiction over the tribes themselves,’ [while 
the MICSA] expressly does apply to Indian tribes in addition to their members.” 36 

The Catawba Indian Claims Settlement Act (CICSA). 31 CICSA provides that IGRA does 
not apply to the Catawba Indian Tribe. The provision reads: 

(a) The Indian Gaming Regulatory Act.. .shall not apply to the Tribe. 

(b) The Tribe shall have the rights and responsibilities set forth in the Settlement 
Agreement and the State Act with respect to the conduct of games of chance. Except as 
specifically set forth in the Settlement Agreement and the State Act, all laws, ordinances, 
and regulations of the State, and its political subdivisions, shall govern the regulation of 
gambling devices and the conduct of gambling or wagering by the Tribe on and off the 
Reservation. 38 

The settlement agreement between the State of South Carolina and the Catawba Tribe, which 
was ratified by the federal legislation, permits the Catawba Tribe to conduct bingo. The 
CICSA contains a provision, which is similar to the savings clause in MICSA. It makes 


31 Passamaquoddy Tribe v. State of Maine, 75 F. 3d 784 (1 st Cir. 1996). In this case, the court 
interpreted the savings clause in MICSA to require a “later Congress to stop, look, and listen before 
weakening the foundation on which the settlement between Maine and the Tribe rests.. .[and as 
signaling] courts that, if a later Congress enacts a law for the benefit of Indians and intends the law 
to have effect within Maine, that indent will be made manifest.” Id., at 789. 

32 Pub. L. 102-171, 105 Stat. 1143, 25 U.S.C. § 1721 note. 

33 25 U.S.C. § 1721 note, § 6(b). This provision reads: “For the purposes of application of Federal 
law, the Band and its land shall have the same status as other tribes and their lands accorded Federal 
recognition under the terms of the Maine Indian Claims Settlement Act of 1980.” 

34 25 U.S.C. § 1725(a). 

35 484 F. 3d 41(1“ Cir. 2007). 

36 Id., at 52 (citation omitted, emphasis in original). 

37 25 U.S.C. §941 etseq. 

38 25 U.S.C. § 941/. This section is implemented by S.C. Code § 27-16-110. 
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subsequent federal Indian legislation inapplicable unless it so specifies. 39 The CICSA 
contains various provisions which substantially subject the tribe and tribal land to state 
jurisdiction. 40 In a case in which the Catawba Tribe contested the authority of a state 
municipality to deny approval of a high stakes bingo operation, the U.S. Court of Appeals 
for the Fourth Circuit ruled against the tribe, affirming a district court opinion that had 
specifically found that “the federal implementing legislation expressly delegated regulatory 
authority over the Tribe’s gambling operations to the State of South Carolina and its political 
subdivisions.” 41 

The Rhode Island Indian Claims Settlement Act of 1978 (RICSA).' 12 RICSA, as 
amended in 1996, 43 has been held to preclude gaming. 44 As originally enacted, RICSA had 
a jurisdictional provision implementing a settlement arrangement executed by state and local 
government officials and private landowners in settlement of litigation involving claims by 
the Narragansett Indian Tribe that certain lands in Rhode Island had been illegally transferred 
in violation of federal law. 45 One of the tenns of the settlement, as characterized by the 
House Report accompanying the federal legislation was that “[a]ll the laws of the State were 
agreed to continue in full force and effect on the settlement lands....” 46 The jurisdictional 
provision in the federal legislation reads, in pertinent part: 

Except as otherwise provided in this subchapter, the settlement lands shall be subject to 

the civil and criminal laws and jurisdiction of the State of Rhode Island. 47 


39 25 U.S.C. § 941m(c). It reads: 

The provisions of any Federal law enacted after October 27, 1993, for the benefit 
of Indians, Indian nations, tribes, or bands of Indians, which would affect or preempt the 
application of the laws of the State to lands owned by or held in trust for Indians, or 
Indian nations, tribes, or bands, as provided in this chapter and the South Carolina State 
Implementing Act, shall not apply within the State of South Carolina, unless such 
provision of such subsequently enacted Federal law is specifically [sic] made applicable 
within the State of South Carolina. 

40 For example, 25 U.S.C. § 94 1 h( 1 ) subjects “[a]ll matters involving tribal powers, immunities, and 
jurisdiction, whether criminal, civil, or regulatory... [to] the tenns and provisions of the Settlement 
Agreement [with the State] and the State [implementing] Act.. .unless otherwise provided....” Similar 
language applies to “[a]ll matters pertaining to governance and regulation of the reservation 
9including environmental regulation and riparian rights”. 25 U.S.C. § 941h. 

41 Catawba Indian Tribe of South Carolina v. City of North Myrtle Beach , 100 U.S. App. LEXIS 
13987 (4 th Cir. 2000) (unpublished opinion). 

42 Pub. L. 95-395, 92 Stat. 813, 25 U.S.C. §§ 1701 - 1716. 

43 Pub. L. 104-208, Div. A, Title I, § 10(d) [Title HI, § 3301], 110 Stat. 3009-227, 25 U.S.C. § 
1708(b). 

44 Narragansett Indian Tribe v. National Indian Gaming Commission , 158 F. 3d 1335 (D.C. Cir. 
1998). 

45 25 U.S.C. § 170.2(h). For history of the dispute, see Town of Charlestown v United States, 696 
F. Supp. 800, 801-805 (D.R.I. 1988), aff'd 873 F. 2d 1433 (It Cir. 1989). 

46 H.R. Rep. 95-3 95, 95 01 Cong., 2d Sess. 7 (1978); 1978 U.S.Code Cong. & Ad. News 1948, 1950. 

47 25 U.S.C. § 1708(a). 
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In a 1 994 decision, State of Rhode Island v. Narragansett Indian Tribe f the U.S. Court of 
Appeals for the First Circuit found that the jurisdictional grant to Rhode Island included civil 
regulatory jurisdiction and civil adjudicatory jurisdiction, but did not preclude tribal 
concurrent jurisdiction. It, therefore, held that the tribe had sufficient jurisdiction to satisfy 
the IGRA requirement that gaming be on “Indian lands within ...[a] tribe’s jurisdiction” 49 
over which the tribe “exercises governmental power.” 50 Congress reacted by enacting a 1 996 
amendment to RICSA precluding gaming; it reads: 

For purposes of the Indian Gaming Regulatory Act (25 U.S.C. § 2701 etseq.), settlement 

lands shall not be treated as Indian lands. 51 

This amendment has been upheld to deny the Narragansett IGRA gaming rights against a 
claim that it was a denial of equal protection. The U.S. Court of Appeals for the District of 
Columbia found that Congress denied gaming rights to the Narragansett Tribe based on 
elements of the legislative history of IGRA and the Settlement Act. 52 These factors, 
according to the court, could be fairly interpreted by Congress as evincing tribal agreement 
to state control and that for Congress to exclude “from IGRA those tribes that have 
specifically agreed to state gambling regulation is an ‘appropriate’ governmental purpose.” 53 

The Ysleta del Sur Pueblo Restoration Act 5A and the Alabama and Coushatta Indian 
Tribes of Texas Restoration Act. 55 These two statutes, which were enacted together, restored 
federal status and recognition for two previously terminated Texas tribes. Virtually identical 
provisions preclude the applicability of IGRA on their reservations and lands. The Ysleta 
del Sur Pueblo legislation provides that Texas is to exercise civil and criminal jurisdiction 
within the tribe’s reservation as if it had assumed Public Law 280 jurisdiction with the 
consent of the tribe. 56 However, a separate provision precludes gaming; it contains three 
subsections. One subjects gaming to Texas law. It reads: 


48 19 F. 3d 685 (1 st Cir. 1994), cert, denied, 513 U.S. 919. 

49 25 U.S.C. §§, 2710(b)(1) and 2710(d)(3)(A). 

50 25 U.S.C. § 2703(4)(B). 

51 Pub. L. 104-208, Div. A., Title I, § 10(d) [Title m, § 330], 110 Stat. 3009-227, 25 U.S.C. § 
1708(b). 

52 Narragansett Indian Tribe v. National Indian Gaming Commission, 158 F. 3d 1335 (D.C. Cir. 
1998). 

53 Id., at 1341. The court reviewed legislative histories of RICSA and IGRA and found sufficient 
evidence for its conclusion that Congress could have believed that the RICSA conveyed jurisdiction 
to Rhode Island and that the 1996 amendment was merely preserving the terms agreed on by the 
parties to the settlement. It noted that, although language that would have specifically excluded the 
settlement lands from IGRA’s coverage was dropped during the course of considering the IGRA 
legislation, there was a Senate floor colloquy in which the two Rhode Island Senators, Senators 
Chafee and Pell, and the Chairman of the Senate Indian Affairs Committee, Senator Inouye, clarified 
the intention that Rhode Island law would govern gaming on the settlement lands. 

54 Pub. L. 100-89, Title I, 101 Stat. 666, 25 U.S.C. § 1300g (1987). 

55 Pub. L. 100-89, Title H, 101 Stat. 669, 25 U.S.C. §§ 731 - 737. 

56 25 U.S.C. § 1300g-4(f). 
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All gaming activities which are prohibited, by the laws of the State of Texas are- 
prohibited on the reservation and on the lands of the tribe. Any violation of the 
prohibition provided in this subsection shall be subject to the same civil and criminal 
penalties that are provided by the laws of the State of Texas. The provisions of this 
subsection are enacted in accordance with the tribe’s request in Tribal Resolution No. 

T.C. -02-86 which was approved and certified on March 12, 1986. 57 

Another emphasizes the limits of the grant of jurisdiction to Texas. It reads: 

Nothing in this section shall be construed as a grant of civil or criminal regulatory 
jurisdiction to the State of Texas. 5 ' 

The third subsection provides for federal enforcement of the Texas gaming laws and 
penalties made applicable in the first subsection and preserves the right of Texas to bring 
injunctive actions in federal court; it reads: 

Notwithstanding section 1 300g-4(f) of this title, the courts of the United States shall have 
exclusive jurisdiction over any offense in violation of subsection (a) of this section that 
is committed by the tribe, or by any member of the tribe, on the reservation or on lands 
of the tribe. However, nothing in this section shall be construed as precluding the State 
of Texas from bringing an action in the courts of the United States to enjoin violations 
of this section. 59 

Similar language applies to the Alabama and Coushatta Indian Tribes of Texas. 60 The courts 
have upheld these statutes as requiring tribal gaming to comply with Texas gaming law and 
to be enforced in federal court either by a federal criminal action or by a suit brought by the 
Texas State Attorney General to enjoin violations. 61 

Massachusetts Indian Land Claims Settlement Act of 1987 (Massachusetts ILCSA j. 62 
Massachusetts ILCSA settled claims of the Wampanoag Tribal Council of Gay Head, Inc, 


57 25 U.S.C. § 1300g-6(a), 

5 ‘ 25 U.S.C. § 1300g-6(b). 

59 25 U.S.C. § 1300g-6(c). 

60 25 U.S.C. § 737. This refers to “Tribal Resolution No. T.C. -86-07, which was approved and 
certified on March 10, 1986.” 

61 See Alabama-Coushatta Tribes of Texas v. Texas, 208 F. Supp. 2d 670 (E.D. Tex. 2002); Texas 
v. del Sur Pueblo, 220 F. Supp. 2d 668 (W.D. Tex. 2001); modified, affd 69 Fed. Appx. 659 ^“Cir. 
2003), 2003 WL21356043, cert, denied 540 U.S. 985 (2003). hi Ysleta del Sur Pueblo v. State of 
Texas, 36 F. 3d 1325 (5" 1 Cir. 1994), cert denied, 514 U.S. 1016 (1995), the court ruled that IGRA 
was inapplicable to the Y sleta del Sur Pueblo by virtue of the language of the restoration legislation. 
Notwithstanding that ruling, the Alabama-Coushatta Tribes operated a casino without a tribal-state 
compact for five years before the court ruled, in Alabama-Coushatta Tribes of Texas v. Texas, that 
the restoration legislation made Texas gaming law applicable to tribal lands. According to the court, 
despite some indication in the legislative history (floor statement by a Member of the House) that 
could have been interpreted as applying the Cabazon decision to the legislation, the plain language 
of the gaming provision, the text of the tribal resolution, and language in committee reports 
combined to reveal that “Congress and the Tribe intended for Texas’ gaming laws and regulations 
to operate as surrogate federal law on the Tribe’s reservation in Texas.” 208 F. Supp. 2d 670, 677. 

62 Pub. L. 100-95, 101 Stat. 704, 25 U.S.C. §§ 1771 et seq. 
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a federally recognized Indian tribe now known as the Wampanoag Tribe of Gay Head 
(Aquiimah), to certain lands in Gay Head, Massachusetts (now, Aquinnah) by extinguishing 
tribal land claims, ratifying past land transfers, establishing a settlement fund with state and 
federal contributions, and setting rules for jurisdiction on lands to be purchased or transferred 
to the Wampanoags. Among the jurisdictional provisions are: (1) specific limited authority 
for the Wampanoag Tribe to regulate hunting on settlement lands 63 ; (2) authority for 
Massachusetts law and regulations to apply to any tribal land outside the town of Gay Head 64 ; 
(3) a limitation on tribal jurisdiction over lands within the town of Gay Head 65 ; (4) a 
provision specifying that “[a]ny after acquired land held in trust for the Wampanoag Tribal 
Council of Gay Head, Inc., any successor, or individual member, shall be subject to the same 
benefits and restrictions as apply to the most analogous land use described in the Settlement 
Agreement” 66 ; and, (5) a general jurisdictional provision referencing gaming. 67 Tribal 
jurisdiction is severely restricted with respect to lands outside of Gay Head, the statute 
provides that: 

Any land acquired by the Wampanoag Tribal Council of Gay Head, Inc., that is located 
outside the town of Gay Head shall be subject to all the civil and criminal laws, 
ordinances, and jurisdiction of the Commonwealth of Massachusetts. 6 * 

Tribal jurisdiction over lands within Gay Head is confined to tribal members and subject to 
further restrictions. The statute specifically makes these lands subject to the settlement 
agreement 69 and further provides: 

The Wampanoag Tribal Council of Gay Head, Inc., shall not have any jurisdiction 
over nontribal members and shall not exercise any jurisdiction over any part of the 
settlement lands in contravention of this subchapter, the civil regulatory and criminal 
laws of the Commonwealth of Massachusetts, the town of Gay Head, Massachusetts, and 
applicable Federal laws. 70 

The general provision applying state law reads: 

Except as otherwise expressly provided in this subchapter or in the State 
Implementing Act, the settlement lands and any other land that may now or hereafter be 
owned by or held in trust for any Indian tribe or entity in the town of Gay Head, 
Massachusetts, shall be subject to the civil and criminal laws, ordinances, and jurisdiction 
of the Commonwealth of Massachusetts (including those laws and regulations which 
prohibit the conduct of bingo or any other game of chance). 


63 25 U.S.C. § 1771c(a)(l)(B). 

64 25 U.S.C. § 1 77 Id(g). 

65 25 U.S.C. § 1771e. 

66 25 U.S.C. § 1771d(c). 

67 25 U.S.C. § 1 771 g. 

68 25 U.S.C. § 1771d(g). 

69 25 U.S.C. § 1771d. 

70 2 5 U. S.C. § 1771e(a). 
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This legislation became law fourteen months before IGRA was enacted. 71 Although there 
has been no reported case addressing the ability of the Wampanoag Tribe to conduct gaming 
under IGRA, the civil regulatory authority of the town under the legislation has been upheld. 
The case involved a tribal challenge to the town’s enforcement of zoning requirements 
against the tribe’s construction of a shed for shellfish hatchery on tribal land within the 
town. 72 

Analysis of H.R. 1294 Anti-Gaming Language. The provision of H.R. 1294 
specifically prohibiting tribal gaming reads: 

The Tribe shall not conduct gaining activities as a matter of claimed inherent authority 
or under the authority of any Federal law, including the Indian Gaming Regulatory Act 
(25 U.S.C. 2701 et seq.) or under any regulations thereunder promulgated by the 
Secretary or the National Indian Gaming Commission. 73 

This language does not appear in federal law and, thus, has not been tested in the courts. It 
precludes gaming “as a matter of claimed inherent authority,” thereby making inapplicable 
the rationale under which tribal gaming was upheld in Cabazon. It also precludes gaming 
under IGRA. 74 The criminal component of IGRA, 18U.S.C.§1166, criminalizes any gaming 
in Indian country that does not conform to state law or is not conducted in accordance with 
IGRA. This appears to leave only the possibility of gaming in accordance with Virginia law. 

The language chosen in this anti-gaming provision may include a technical gap. H.R. 
1 294 states that the Virginia tribes shall not “ conduct ” gaming under IGRA. IGRA, however, 


71 Both IGRA and the Massachusetts ICSA were enacted by the 100' h Congress after Cabazon-, the 
Massachusetts ICSA on August 18, 1987, and IGRA on October 18, 1988. 

72 Buildinglnspector and Zoning Officer of Aquinnah v. Wampanoag Aquinnah Shellfish Hatcheiy 
Corporation, 443 Mass. 1 ; 8 1 8 N.E. 2d 1 040 (2004). The court ruled that the settlement agreement, 
state implementing legislation, federal settlement act, and deed transferring town land to the 
Wampanoag Tribe constituted a waiver of tribal sovereign immunity with respect to zoning on the 
particular tract of land. The tribe did not contest the applicability of the local zoning requirement; 
it claimed that only the tribe could enforce it. Important to the decision was the explicit waiver of 
tribal sovereign immunity in the language of the settlement agreement and the fact that the federal 
legislation was expressly subject to the terms of the settlement agreement. See 25 U.S.C. § 
177 1 le(b). The court held that the tribe had agreed to be treated as a non-profit Massachusetts 
corporation for zoning purposes. The tribal attempt to remove the case to federal court failed on the 
basis of the jurisdictional rule of the well pleaded complaint, i.e. a state claim may not be removed 
to federal court when the federal issue arises only with a defense to be offered by the defendant. 
Weiner v. Wampanoag Aquinnah Shellfish Hatchery Corporation, 223 F. Supp. 2d 346 (D. Mass. 
2002 ). 

73 H.R. 1294, sections 106(b), 206(b), 306(b), 406(b), 506(b), and 606(b). 

74 There is also a prohibition on gaming activities under regulations promulgated by the Secretary 
of the Interior or the National Indian Gaming Commission. The Secretary of the Interior has issued 
regulations , under the authority of IGRA, for class III gaming procedures, 25 C.F.R., Part 291, in 
situations in which a tribal suit to compel a state to enter into negotiations for a tribal -state compact 
is dismissed after the state raises a defense based on its Eleventh Amendment immunity. NIGC has 
issued various regulations, 25 C.F.R. Parts 501 et seq., for tribal gaming under the authority of 
IGRA. 
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authorizes tribes to “engage in, or license and regulate, class II gaming...” 75 and sets 
procedures for any tribe proposing “to engage in, or to authorize any person or entity to 
engage in, a class III gaming activity....” 76 The term “conduct” is not defined in IGRA, but 
it is used in the criminal component of IGRA in such a way as to distinguish tribally- 
conducted gaming from tribally sanctioned gaming. 17 Since the term “conduct’ is not defined 
in H.R. 1294 or in IGRA, there is the possibility that a court would find ambiguous its use 
in H.R. 1294 with respect to whether it covers a situation in which a Virginia tribe were to 
authorize another person or entity to conduct a class III gaming activity 78 and secures a tribal- 
state compact for gaming by that entity. The strong opposition to gaming evident in the 
House debate and the explicit statement by the Chairman of the Natural Resources 
Committee, Representative Rahall, that the language of the bill “precludes Virginia tribes 
from engaging in, licensing or regulating gambling pursuant to the Indian Gaming 
Regulatory Act” 79 appear to show that the sponsors of the gaming prohibition intended it to 
cover all gaming on tribal land. On the other hand, if a court were to find the legislation 
ambiguous on this point, it might follow the lead of past decisions invoking principles of 
statutory construction that call for resolving ambiguous language in Indian statutes in favor 
of Indian rights. 80 However unlikely that prospect may be, it maybe avoided by substituting, 
“shall not engage in, or license and regulate gaming activities....” for the current language, 
“shall not conduct gaming activities....” 

Analysis of H.R. 1294 Jurisdictional Language. In addition to the anti-gaming 
provision, H.R. 1294 contains language conveying criminal and civil jurisdiction over trust 
lands of the Virginia Tribes and providing for tribal assumption of jurisdiction. Each of 
these will be examined in light of judicial interpretations of existing legislation delegating 
jurisdiction to states. Essentially, the decisions show that in examining federal laws 
delegating Indian country jurisdiction to states, courts have examined both the statutory 
language and the legislative background to determine the intent of Congress. They have 
distinguished between legislative jurisdiction and adjudicative jurisdiction. 81 In some cases, 
they have emphasized tribal willingness to agree to a limitation on jurisdiction in order to 
obtain federal ratification of a settlement with a state or federal recognition. H.R. 1294 
includes no language which definitively conveys legislative jurisdiction, either criminal or 
civil, to Virginia; nor has the legislative history included a formal acknowledgment by the 
Virginia Tribes of their resolve to abide by Virginia law, including its gaming laws. 


75 2 5 U.S.C. § 2710(a)(2). 

76 2 5 U.S.C. § 2710(d)(2)(A). 

77 18 U.S.C. § 1166(b); seen. 10, supra. 

78 Although. IGRA permits tribes to issue gaming licenses to individual or other entities, it requires 
the tribal ordinance under which they are to operate to be at least as restrictive as state law and the 
operators to be eligible for a state gaming license. 25 U.S.C. § 2710(b)(4)(A). 

79 See supra, n. 6. 

80 In Montana v. Blackfeet Tribe of Indians, 471 U.S. 759, 766 (1985), the Court stated one of the 
canons of statutory construction applicable to Indian affairs legislation, “statutes are to be construed 
liberally in favor of the Indians, with ambiguous provisions interpreted to their benefit.” 

81 “Legislative jurisdiction concerns a government’s general power to regulate or tax persons or 
property, while adjudicative jurisdiction concerns the power of court to decide a case or to impose 
an order.” Nell Jessup Newton (ed.), Cohen's Handbook of Federal Indian Law, § 7.01 (2005 ed.). 
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Criminal jurisdiction. A comparison of the jurisdictional language included in H.R. 
1 294 with that of other statutes conveying criminal law jurisdiction over Indian reservations 
to states indicates the possibility that H.R. 1294 will be viewed as ambiguous. H.R. 1294 
authorizes Virginia to “exercise jurisdiction over.. .all criminal offenses that are committed 
on., .lands located within the State of Virginia that are owned by, or held in trust by the 
United States for” the Virginia Tribes. Because it does not clearly state, as does Public Law 
280, that the criminal laws of the state are to apply to Indian country within the state, it raises 
questions as to whether it conveys legislative authority to define and prescribe criminal 
conduct; i.e., whether substantive offenses, such as those covered by the Major Crimes Act, 82 
including murder and manslaughter, are to be defined by federal law rather than V irginia law. 

Another possible ambiguity may be seen by comparing the H.R. 1 294 language with the 
provision of MICSA subjecting any Maine “ Indian nation, tribe or band of Indians” to the 
“civil and criminal jurisdiction of the State, the laws, of the State, and the civil and criminal 
jurisdiction of the courts of the State, to the same extent as any other person.” 83 H.R. 1294 
language does not clearly state whether the criminal law jurisdiction being conveyed to 
Virginia includes criminal law jurisdiction over the Virginia tribes, as sovereign entities. To 
be certain that Virginia will be able to define as well as enforce criminal law on Indian 
reservations or trust lands, language such as that used in the earlier statutes might be 
considered. To illustrate, the following language would provide Virginia with authority to 
punish crimes committed by the tribes as corporate entities or governmental entities and to 
enact criminal laws applicable to Indians and Indian trust land in Virginia: 

The State of Virginia shall have jurisdiction over offenses committed by or against 
Indians in the areas of Indian country in Virginia to the same extent that such State has 
jurisdiction over offenses committed elsewhere within the State, and the criminal laws 
of such State shall have the same force and effect within such Indian country as they have 
elsewhere within the State. 84 The Tribe and its members and any lands held in trust for 
the benefit of the Tribe or its members shall be subject to the criminal jurisdiction of 
Virginia, the laws of Virginia, and the courts of Virginia, to the same extent as any other 
person or land therein.* 5 

Civil jurisdiction. H.R. 1294 conveys to Virginia the authority “to exercise jurisdiction 
over.. .all civil actions that arise on lands in the State of Virginia that are owned by, or held 
in trust by the United State for” the Virginia Tribes. 86 It is susceptible to being interpreted 
in precisely the same way as the parallel language in Public Law 280 was interpreted by the 
Supreme Court in Bryan. That would mean that it would be read as serving to convey 
adjudicatory jurisdiction to entertain lawsuits arising in Indian country if they are brought 
before it, but not to prescribe civil laws. As a model for language conveying civil regulatory 
jurisdiction, i.e., the jurisdiction to make and enforce civil laws and regulations, as well as 
civil adjudicatory jurisdiction, there are several federal land claim settlement statutes, 
including MICSA, which might be modified to make Virginia civil regulatory and 


82 18U.S.C. § 1153. 

83 15 U.S.C. § 1725(a). 

84 This language is based on 18 U.S.C. § 1 162(a). 

85 This language is based on 25 U.S.C. § 1725(a). 

86 H.R. 1294, sections 108(a)(2), 208(a)(2), 308(a)(2), 408(a)(2), 508(a)(2), and 608(a)(2). 



65 


adjudicatory jurisdiction applicable to the Virginia Tribes. For example, language modeled 
on MICSA might read: 

The Tribe and its members and any lands held in trust for the benefit of the Tribe or its 
members shall be subject to the civil jurisdiction of Virginia, the laws of Virginia, and 
the civil jurisdiction of the courts of Virginia, to the same extent as any other person or 
land therein. 87 

Procedurefor tribal assumption of jurisdiction. H.R. 1294 also has a provision which 
appears to be a means of providing the Virginia Tribes with some form of concurrent 
jurisdiction with the State of Virginia. It reads: 

Acceptance of State Jurisdiction by Secretary- The Secretary of the Interior is authorized 
to accept on behalf of the United States, after consulting with the Attorney General of the 
United States, all or any portion of the jurisdiction of the State of Virginia described in 
subsection (a) upon verification by the Secretary of a certification by a tribe that it 
possesses the capacity to reassume such jurisdiction. 88 

Because of the absence of legislative history, the intent of this specific language is difficult 
to interpret. One reading of it might be that if it is enacted, the governmental authority of the 
Virginia Tribes would be unchanged; they would have no governmental authority until the 
Secretary of the Interior accepted a cession from the State of Virginia. The language seems 
to be predicated on the assumption that under the civil and criminal jurisdictional provisions, 
there would be no change in the applicability of Virginia laws to the Virginia Tribes, their 
land, or their members after enactment of H.R. 1294 and the creation of tribal reservations. 
If a court were to take this view in interpreting the law, the result might be that the tribes 
would be without any governmental authority other than that mentioned in H.R. 1294 or in 
Virginia law. 89 

On the other hand, because the legislation includes a clause that provides that “[a]ll laws 
(including regulations of the United States of general applicability to Indians or Nations, 
Indian tribes or bands of Indians (including the Act of June 18, 1934(25 U.S.C.461 etseq)) 
that are not inconsistent with this title,” 90 questions are likely to arise as to the applicability 
of various federal Indian statutes, such as the Indian Child Welfare Act (ICWA). 91 Since 
ICWA provides that Indian tribes “have jurisdiction exclusive as to any State over any child 
custody proceeding involving an Indian child who resides or is domiciled with the 
reservation of such tribe, except where such jurisdiction is vested in the State by existing 


87 This language is based on 25 U.S.C. § 1725(a). 

88 H.R. 1294, sections 108(b), 208(b), 308(b), 408(b), 508(b), and 608(b). 

89 This would eliminate what this memorandum labels the “technical gap” in the H.R. 1294 anti 
gaming provision. See supra, at 13-14. That is because without any governmental authority, the 
Virginia Tribes would not satisfy the IGRA requirements that a tribe must have jurisdiction over 
tribal land and that the tribe “exercises governmental power” over it. 25 U.S.C. § 2710(b)(1), 
2310(d)(3)(A), and 2703(4)(B). See State of Rhode Island v. Narragansett Indian Tribe , 19 F. 3d 
685. 

90 H.R. 1294, sections 103(a), 203(a), 303(a), 403(a), 503(a), and 603(a). 

91 25 U.S.C. §§ 1911 etseq. 
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Federal law.” 92 There might also be questions as to the extent of state authority to tax tribal 
trust land and tribal income. The fact that the Act of June 1 8, 1 934, is specifically referenced 
may also inject a note of ambiguity. That legislation, known as the Indian Reorganization 
Act, includes a provision which authorizes tribes to organize as governments and adopt 
constitutions. 93 

Conclusions. H.R. 1294, which provides for federal recognition of six Virginia Indian 
Tribes, contains certain provisions designed to prevent gaming on tribal land unless it 
conforms to Virginia law. There is a possible technical gap in the language used to prohibit 
gaming under IGRA because of use of the term “conduct” rather than including language 
specifically covering tribal authorization of another entity or person to engage in gaming 
activities. This potential defect may be overcome by sufficient legislative history or a 
judicial reading of the jurisdictional provisions as completely withholding all governmental 
authority from the Tribes until transferred under a procedure specified in H.R. 1294. The 
language used in the jurisdictional provisions of H.R. 1294, when compared with language 
used in other statutes which have been upheld to preclude tribal gaming, does not appear to 
be sufficiently precise in conferring legislative criminal and civil jurisdiction to the State of 
Virginia with respect to the Virginia Tribes, their members, or their lands. There are models 
in existing law which may be adapted to correct this, examples of which have been provided. 

We hope this information is helpful to you and that you will call upon our office should 
you need further assistance. 


M. Maureen Murphy 
Legislative Attorney 


52 25 U.S.C. § 1911(a). 
93 2 5 U.S.C. § 476. 
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Prepared Statement of Rev. Jonathan M. Barton, General Minister, Virginia 

Council of Churches 

Chairman Dorgan, members of the Senate Indian Affairs Committee Governor 
Kaine, Senator Webb, Congressmen Moran, Congressman Scott, tribal leaders from 
the Virginia Tribes, thank you for your leadership and the opportunity to provide 
testimony today. My name is Jonathan Barton and I serve as the General Minister 
for the Virginia Council of Churches. I ask your permission to include my previous 
testimony. I would like to express my deep appreciation to the members of Virginia’s 
six tribes present here today for inviting the Council to stand with them in their 
request for Federal Acknowledgment. The Virginia Council of Churches stands with 
the Virginia tribes today in solid support of the “Thomasina E. Jordan Indian Tribes 
of Virginia Federal Recognition Act of 2007.” 

The Virginia Council of Churches, established in 1944, is the combined witness 
of 37 governing bodies of 18 different Catholic, Orthodox, and Protestant denomina- 
tions located within the Commonwealth of Virginia. A list of our member denomina- 
tions is appended to my written comments. During our 64-year history, we have an 
established record for fairness, justice, and the dignity of all peoples. We stand 
today grounded in our faith and in our history and values. Faith means living not 
by our feelings but by our commitments. The assurance of things hoped for is often 
less about when a hoped-for dream becomes a reality than why that dream must 
become reality. The conviction of things not seen isn’t always about when or even 
how it will come to pass but rather why it deserves our energies in the first place. 
We hold fast to our faith that our Virginia Tribes will be recognized by this Con- 
gress because we have assurance in the rightness of it and have the conviction nec- 
essary to see it through. 

Four hundred and one years ago when Captain Christopher Newport sailed into 
the Chesapeake Bay, a relationship between the church and Virginia’s Indigenous 
Peoples began. There is little doubt in the historical record that one of the purposes 
of Jamestown was to establish the Church of England. In 1999 both chambers of 
the Virginia General Assembly agreed to House Joint Resolution 754 urging Con- 
gress to grant Federal Recognition to the Virginia Tribes. Our legislature asked the 
state’s delegation in Congress “to take all necessary steps forthwith to advance it.” 
Six years ago when I testified before this Committee and the House Committee on 
Natural Resources, Senator Ben “Nighthorse” Campbell made the comment: “You 
know Rev. Barton, the Indians and the church have not always gotten along very 
well.” The church has much to repent in our early missionary efforts. My presence 
here today represents a desire to repent for past sins. These early immigrants who 
came to these shores in the early 1600s failed to find the Image of God in the native 
people they encountered. These early settlers were guided by the “Doctrine of Dis- 
covery.” Under this principle, European powers lay claim to lands within the New 
World and the continent of Africa. This Doctrine evolved from various papal bulls, 
dating back to 1493 provided a sense of Divine Calling, outlining how Europeans 
could claim and acquire land from the Indian Nations. They believed that in order 
to be a Christian, they needed to look, live, and speak with an English accent. Even 
though the missionaries were excessively zealous, the scriptures they brought with 
them eventually provided a source of strength for our Virginia Tribes to endure four 
centuries of oppression and discrimination. As settlements increased in Virginia, 
missionaries continued to reach out to the tribes. While this relationship was often 
tense the message took root and began to flourish within the tribes. By the middle 
of the 19th Century and up through the middle of the 20th century tribal churches 
were established and became a focal point of the community. Even during the period 
of the Racial Integrity Act when the Commonwealth was asserting there are no In- 
dians here Baptist, Methodist and Episcopal Indian Churches continued to serve our 
tribes. These relationships continue today. 

During that same hearing, Senator Allen asked me about concerns the Council 
may have regarding gaming. At that time, I stated the Council’s opposition to all 
forms of gaming and our conviction that if gaming comes to Virginia it will not be 
the Virginia Tribes who are the ones to introduce it. This is still our strong convic- 
tion today. 

The cultural landscape is similar with each of the Virginia tribes. As you enter 
their land, you find the church, the school and the Tribal Circle. As you approach 
the Circle you can hear the sounds of the Tribal Drum, you can feel the heartbeat 
of life move through your body, declaring you are on sacred ground. It is here where 
the tribal community is grounded. You must listen to the sound of the drum of the 
past, so that you can sing in the present and dance into the future. Here is where 
the faith and traditions of the Elders are passed to new generations. 
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It has been a blessing for me to know and work with each of the chiefs of our 
Virginia tribes. I know them to be persons of great integrity and moral courage. 
Each brings strong leadership to their tribes. Each brings unique and special gifts, 
and they all share a common respect for their past and vision for the future. 

In 2007, Virginia hosted America’s 400th Anniversary Commemorations with spe- 
cial events drawing international guests and visitors. We welcomed the Queen of 
England, several visits from the President and Vice President, as well as several 
special signature events. In addition, the churches in Virginia held several of their 
own events recognizing significant events in the life of the church. The Virginia 
Tribes played a significant role in each of these events. The events and excitement 
of 2007 are for many a memory now and Virginia’s Indigenous People, who have 
lived on this land for a thousand generations, and who greeted the English as they 
landed in 1607, are still not recognized. It seems that our tribes are not only frozen 
in history; they seem frozen in the indifferent ice of Dante’s Inferno. We are called 
to review our complete history, reflect upon it, and act as a people of faith mindful 
of the significance of 1607. We are also called to remember that our Tribes are still 
here. The people of ancient Israel wandered in the desert wilderness for forty years. 

Our tribes have wandered the desert of their native land for ten times forty years. 

Now they stand on the edge over looking the promise and wonder if like Moses they 
will not be able to enter. If the dream of federal recognition has been deferred to 
the next generation or will they, at last, be able to cross over the Jordan River. 

The people in our churches and communities now look at the significance of these 
events differently. What represented newness of hope and opportunity for some was 
the occasion for oppression, degradation, and genocide for others. For the church 
this is not just a time for celebration but a time for a committed plan of action in- 
suring that this “kairos” moment in history not continue to cosmetically coat the 
painful aspects of the American history of racism. This nation is a great nation with 
high ideals and hopes for all people. While we strive to reach these lofty goals we 
have also fallen short of the mark. What continues to make us great is that we ac- 
knowledge our flaws and redress the wrongs, always seeking a more perfect union. 
These six Virginia Tribes; the Chickahominy, the Chickahominy — Eastern Division, 
the Upper Mattaponi, the Rappahannock, the Monacan, and the Nansemond, stand 
before you today after a four hundred year journey asking only that you honor their 
being, honor their contributions to our shared history, and honor their ancestors by 
acknowledging they exist. This simple request is vital to the healing of the broken 
circle, broken four centuries ago when cultures collided and forever changed the his- 
tory of the world. It is about the present and the recognition that despite the jour- 
ney these tribes have survived and are still here. It is about taking their proper 
place among the other 563 tribes currently recognized by the United States. It is 
about the future that future generations may experience the fullness of life intended 
by their forbearers and their Creator. Let us mend the Circle so that we may move 
forward into the future. Let me close with the words from one of the songs created 
and recorded for the Jamestown observance in 2007 by “Anniversary Voices.” 

Remember the Many. 

We are all part of the sacred earth, every deer, every stream, every tree. 

We have learned to respect all living things, and to live in harmony. 

We are riders on the sands, the sands of time, the Creator’s in the wave in the shore. 

We are riders on the sands, the sands of time, the Creator’s in the wave in the 
shore. 

We have been here for more than ten thousand years. 

We will be here for ten thousand more! 

Stand where I’m standing; take a look at my view. 

How should I feel ? I was here before you. 

The time has arrived recognition is due. 

Remember the many who’ve become the few! 

The member Communions of the Virginia Council of Churches, strongly encourage 
you to remember the few, recognize our tribes pass the Thomasina E. Jordan Indian 
Tribes of Virginia Federal Recognition Act of 2007. 



69 


Prepared Statement of Hon. Gene Adkins, Chief, Chickahominy Indian Tribe- 

Eastern Division 

The Chickahominy Indian Tribe-Eastern Division is located 25 miles east of Richmond in 
New Kent County, Virginia. European contact with the tribal ancestry of the modern-day 
Chickahominy Tribe and the Chickahominy Indian Tribe-Eastern Division is recorded as 
early as 1607. The Tribes shared history until the early 1900’s when it was decided 
by the Eastern Chickahominy to organize their own Tribal Government. This was 
done because of travel inconvenience to tribal meetings of the Chickahominy Tribe in 
Charles City County. 

In 1 870, a census showed an enclave of Indians in New Kent County believed to be the 
beginning of the Chickahominy Indian Tribe-Eastern Division. In 1910, a school was 
started in New Kent County for the Chickahominy Indian Tribe-Eastern Division. 
Grades 1 through 8 were taught in this 1-room school. This building was also the 
beginning of a place to have religious meetings. 1920-1921 saw the beginning of a move 
to form an incorporated tribal government for the Chickahominy Indian Tribe-Eastern 
Division. E. P Bradby was elected Chief of the Tribe. Chief Bradby spent much time 
working with historians and others who were knowledgeable of the tribes in Virginia. 
The process of writing about the Indians in New Kent County helped with the 
organization of the Eastern Chickahominy. A Council and Trustee Board were organized 
to help with the governing of the Tribe. In 1922, the Tsena Commocko Indian Baptist 
Church was organized. The Church building was erected during the time the Tribe was 
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organizing. The Church became the center of the Tribe, which held everyone together. 
In 1925, a certificate of incorporation was issued to the Chickahominy Indian Tribe- 
Eastern Division. The Tribe continued a good relationship with the Chickahominy Tribe. 
In 1950, the Indian school was closed and students were bussed to Samaria Indian School 
in Charles City County. This was good for the education at that time for all students of 
both Counties. This strengthened all tribal members. Because the grades were only 1 
through 10, students who wanted to graduate from high school were sent to Oklahoma 
and other states that accepted them in their schools. It was a hard burden on the parents. 
Each student who graduated remained in those schools to receive 2 year and 4 year 
degrees. It wasn’t until the colleges in Virginia opened doors to the Indians that helped 
the students remain in Virginia. 

State recognition was granted in 1983 in a joint effort by the Virginia Tribes. The 
Chickahominy Indian Tribe-Eastern Division is involved with the Virginia Council on 
Indian, The United Indians of Virginia and Virginia Indian Tribal Alliance for Life. 
These organizations are involved in the growth of the Virginia Indians that help 
everyone. 

The Chickahominy Indian Tribe-Eastern Division has a 132 membership roll. The 
Chickahominy Indian Tribe-Eastern Division has had over 20 men and women serving in 
our military services. 

We are in the process of building a Tribal Center, where we can meet as a Tribe. The 
Tribe hopes to build a museum and hold a Pow Wow on the land that has been purchased. 
There was a Pow Wow held by the Chickahominy Indian Tribe- Eastern Division in mid 
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1920’s on the banks of the Chickahominy River, that once was owned by an elder of the 
Tribe. This land is no longer by an Indian. 

With the hope of federal recognition, the Tribe is planning for grants to help our children 
get degrees in higher education such as medicine, business, law and engineering. Also, 
grants would be available for housing and medical care. As we approach the future, we 
want to bring growth in tourism. Tourism would help to display the history of our tribe. 
We would be able to display the crafts of our artisans. 


Thank you for the opportunity to present our testimony and desire for Federal 
recognition. I strongly encourage you to pass this bill and make it a reality. We want 
acknowledgement of our culture and heritage that has for too long been denied. 


Prepared Statement of Hon. Kenneth Adams, Chief, Upper Mattaponi Indian 

Tribe 

I am Kenneth Adams, Chief of the Upper Mattaponi Tribe of King William Coun- 
ty, Virginia. I am submitting this statement on behalf of the Upper Mattaponi Tribe 
seeking Federal acknowledgement through H.R. 1294, The Thomasina E. Jordan In- 
dian Tribes of Virginia Federal Recognition Act of 2007. 

There is overwhelming evidence of the continuing existence of the Upper 
Mattaponi Indian Tribe. We have lived close to the upper reaches of the Mattaponi 
river, as documented by John Smith of the Jamestown colony in the early 1600s. 
Today, the town of Aylett on the Mattaponi River incorporates ancestral land of the 
Upper Mattaponi Indians. Other written accounts and maps tell of a concentration 
of Indians in the vicinity of Aylett from the colonial era onward. 

Records of the 20th century include the establishment of Sharon Indian School in 
1919 to educate the children of the Upper Mattaponi Tribe. Today Sharon Indian 
School is listed on the National Register of Historic Buildings as the only public In- 
dian School still existing in the Commonwealth of Virginia. After the school was 
built, the Upper Mattaponi used the school for church worship services until 1942, 
when Indian View Baptist Church was built, the name reflecting the membership 
of the tribal people of the Upper Mattaponi Indian Tribe. 

From the late 1940s into the late 1950s, Upper Mattaponi children attended high 
school and college at Bacone College in Muskogee, Oklahoma, a school established 
in 1880 for the education of American Indians. In 1892 from the King William 
County Superintendent of Education and again in the 1940s from the Tribal Chief, 
educational assistance was requested from the Bureau of Indian Affairs for the 
Upper Mattaponi Indian Tribe. 

Draft cards of the First and Second World Wars document many of the Upper 
Mattaponi warriors as Indians, and marriage records from 1853 forward document 
the Upper Mattaponi as Indians. 

These are but a few of many reasons we should be officially acknowledged by the 
Federal Government as an Indian Tribe. We have spilt our blood and given our lives 
for this nation in the Revolutionary War and the wars of the 20th century. We are 
only asking this government for one thing and that is proper recognition of the 
Upper Mattaponi Indian Tribe. 
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Prepared Statement of Hon. Stephen R. Adkins, Chief, Chickahominy Indian 

Tribe 

Thank you Chairman Dorgan and other distinguished members of this committee 
for allowing me to submit testimony in support of the Thomasina E. Jordan Indian 
Tribes of Virginia Federal Recognition Act of 2007 — H.R. 1294. This bill and the his- 
tory of the six Virginia tribes seeking federal acknowledgement was researched dili- 
gently and studiously by Senator Jim Webb before he agreed to support the bill. I 
thank Senator Webb for giving this bill due diligence and his subsequent unflagging 
support of the merits of this bill. A hearing on our Federal Recognition was held 
by this committee in 2006. I am honored to submit my testimony to this Senate 
Committee today on behalf of the six Tribes named in H.R. 1294 the Eastern Chick- 
ahominy, the Monacan, the Nansemond, the Upper Mattaponi, the Rappahannock, 
and my Tribe the Chickahominy. I feel deeply privileged that His Excellency, Tim- 
othy M. Kaine, Governor of the Commonwealth of Virginia, who in his inaugural 
address pledged his strong support for Federal Recognition of the Virginia Tribes 
is here today giving oral testimony in support of H.R. 1294. I wish to thank Dr. 
Helen Rountree, a renowned anthropologist specializing in the heritage of the Vir- 
ginia Tribes, who worked on the petitions we filed with the BIA, for providing ex- 
pert testimony before you today and who is prepared to assist with any questions 
you may have about our history. And finally I thank Rev. Jon Barton from the Vir- 
ginia Council of Churches who has worked tirelessly in our effort to gain Federal 
Recognition and who is supplying written testimony today. 

Chairman Dorgan et. al., I am sure you are well aware of the events that occurred 
in Virginia and the United Kingdom commemorating the 400th anniversary of the 
first permanent English Settlement in America in May 1607. The settlement became 
known as Jamestown and is located on the James River in Tidewater Virginia. On 
Anniversary Weekend at Jamestown, May 11-13, 2007, visitors from all over the 
world including leaders representing the United States government, Great Britain, 
Native Americans and African Americans et. al., gathered acknowledging the birth 
of this Great Republic, the United States of America, which blossomed at James- 
town. In July 2006, a delegation of 54 tribal members representative of the gender 
and age demographics of the Tribes recognized by the Commonwealth of Virginia 
had the opportunity to visit the United Kingdom as part of its 2007 Commemoration 
activities. For many of us it was a first time visit to St. George’s Church at Graves- 
end, the final resting place of Pocahontas, the daughter of Paramount Chief Pow- 
hatan and the wife of John Rolfe. History tells us that Pocahontas died when she 
returned with John Rolfe to England in 1616. 

The impact of our experience in Gravesend is something I want to share with you 
because it was beyond what any of us could have possibly imagined. The congrega- 
tion of St. George’s Church brought home to us, the very real connection the British 
people feel with our heritage. And for us, who have experienced and know so well 
what has happened to our people since the days of Pocahontas, the connection we 
felt to both the congregation and Pocahontas was palpable and real. The British 
have paid honor and tribute to her in a manner that no member of her family or 
her descendants has ever received in this country. This feeling of respect and honor 
in the church through its living congregation suffused the entire Virginia Indian del- 
egation. But to my utter amazement, this attitude of honor and respect transcended 
the spiritual and emotional service within the church and was extended to us in 
every venue we attended from Kent University, to Kent County Council, to the 
House of Commons and the House of Lords. If you would indulge me, I would like 
to share with you the words from a plaque which hangs on a wall of St. George’s 
Church, I believe from these words you can sense the very sincere regard British 
people feel for Pocahontas. “This stone commemorates Princess Pocahontas or 
Metoak daughter of the mighty American Indian Chief Powhatan. Gentle and hu- 
mane, she was the friend of the earliest struggling English colonists whom she nobly 
rescued, protected, and helped. On her Conversion to Christianity in 1613, she re- 
ceived in Baptism the name Rebecca, and shortly afterwards became the wife of John 
Rolfe, a settler in Virginia. She visited England with her husband in 1616, was gra- 
ciously received by Queen Anne wife of James I. In the twenty second year of her 
age she died at Gravesend preparing to revisit her native country and was buried 
near this spot on March 21st 1617. 

I believe for our people to go back to Great Britain and be embraced by this 
church congregation was a significant reconciliation and healing. As descendants, 
we have not felt the honor here at home that those in Great Britain both feel for 
Pocahontas and bestowed upon us. Through this visit to Gravesend, we saw Poca- 
hontas as more than the legend we live behind, we saw her as the first to brave 
the new world that opened up with first contact by the English. We saw Pocahontas 
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as one with whom we can identify, as a soul who today can still touch us, and re- 
mind us of whom we are and remind us that we have a proud heritage. She is not 
a myth, for, she is still inside all of us, and her death and burial in England, remind 
us of how far and challenging our path has been since she braved that voyage to 
England. She was brave and she was alone. It was a tremendous experience to step 
into that church and feel the love of that British congregation. Appropriately, the 
St. George’s Church Guide, contains this prayer: 

May your Church, Lord, be a light to the nations, the sign and source of your 

power to unite all men. May she lead mankind to the mystery of your love? 

Amen. 

I could tell you the much publicized story of the 17th century Virginia Indians, 
but you, like most Americans, know our first contact history. I wish there was time 
today to tell the full story of what has happened to the Virginia Tribes since Poca- 
hontas went to England to the Court of Queen Anne. The story of Chief Powhatan 
and his daughter Pocahontas is well known across this land, her picture being in 
this very capitol building with her English husband John Rolfe. But, what about our 
story, for years the Commonwealth of Virginia did not care about our story? Our 
public school textbooks had scant mention of who we are. So, what do you know or 
what does mainstream America know about what happened in those years between 
the 17th century and today. The fact that we were so prominent in early history 
and then so callously denied our Indian heritage is the story that most don’t want 
to remember or recognize. In 2006 & 2007, the Virginia Indian Tribes, were a part 
of the commemoration of Jamestown. In 2007, when Jamestown was visited by the 
Queen of Great Britain and the President of the United States, the Virginia Tribes 
gained a much deeper understanding of who we are, fueled in part by our learning 
gained from our trip to Great Britain and in our involvement in researching the 
truth about the underpinnings of the first permanent English Settlement at James- 
town and, finally, what our contributions meant to its success. Our connection to 
Pocahontas and, by extension, to Great Britain must come full circle and extend to 
the Congress of the United States of America. We must feel the same honor and 
love from leaders of the United States of America as we do from the people from 
Great Britain with whom our last treaty was signed in 1677. 

I and the Chiefs from Virginia, stand on the shoulders of many others besides Po- 
cahontas and Powhatan. One story that has always made me sad, and which brings 
in a different picture than the love we experienced in Great Britain, is that of the 
Paspahegh led by Chief, Wowinchopunk whose wife was captured and taken to 
Jamestown Fort and “run through” with a sword, whose children were tossed over- 
board and then their brains were “shot out” as they floundered in the water, and 
whose few remaining tribal members sought refuge with a nearby tribe, possibly the 
Chickahominy. With this horrific action in August 1610, a whole Nation was annihi- 
lated. A Nation who befriended strangers, and, ultimately died at the hands of those 
same strangers. As we commemorated Jamestown 2007 and the birth of our Nation, 
those of Indian heritage in Virginia were also reminded of this history. 

We are seeking recognition through an act of congress rather than the BIA be- 
cause actions taken by the Commonwealth of Virginia during the twentieth century 
erased our history by altering key documents as part of a systematic plan to deny 
our existence. This state action separates us from the other tribes in this country 
that were protected from this blatant denial of Indian heritage and identity. The 
documentary genocide the Virginia Indians suffered at the hands of Walter Ashby 
Plecker, a rabid white separatist, who ruled over the Bureau of Vital Statistics in 
Virginia for 34 years, from 1912 to 1946 was well documented in an article written 
by Peter Hardin of the Richmond Times Dispatch in 2000. Although socially unac- 
ceptable to kill Indians outright, Virginia Indians became fair game to Plecker as 
he led efforts to eradicate all references to Indians on vital records. A practice that 
was supported by the state’s establishment when the eugenics movement was en- 
dorsed by leading state universities and was further supported when the general as- 
sembly enacted the Racial Integrity Act in 1924. A law that stayed in effect until 
1967 and caused my parents to have to travel to Washington D.C. on February 20, 
1935 in order to be married as Indians. This vile law forced all segments of the pop- 
ulation to be registered at birth in one of two categories, white or colored. Our an- 
thropologist says there is no other state that attacked Indian identity as directly as 
the laws passed during that period of time in Virginia. No other ethnic community’s 
heritage was denied in this way. Our state, by law, declared there were no Indians 
in Virginia in 1924, and if you dared to say differently, you went to jail or worse. 
That law stayed in effect half of my life. 
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I have been asked why I do not have a traditional Indian name. Quite simply my 
parents, as did many other native parents, weighed the risks and decided it was 
not worth the risk of going to jail by giving me a traditional Indian name. 

Former Senator George Allen, as Governor of the Commonwealth of Virginia, 
sponsored legislation in 1997 acknowledging the injustice of the Racial Integrity Act. 

Unfortunately, while this legislation allows those of the living generations to cor- 
rect birth records, the legislation or law has not and cannot undo the damage done 
by Plecker and his associates to my ancestors who endured pain and humiliation 
in venues disparate as trying to obtain marriage licenses to being inducted into the 
Armed Forces as Indian, all because of these distorted, altered, incorrect records. 

We are seeking recognition through Congress because this history of racism, in 
very recent times, intimidated the tribal people in Virginia and prevented us from 
believing that we could fit into a petitioning process that would understand or rec- 
oncile this state action with our heritage. We feared the process would not be able 
to see beyond the corrupted documentation that was designed to deny our Indian 
heritage. Many of the elders in our community also feared, and for good reason, ra- 
cial backlash if they tried. 

My father and his peers lived in the heart of the Plecker years and carried those 
scars to their graves. When I approached my father and his peers regarding our 
need for state or federal recognition they pushed back very strongly. In unison they 
said. “Let sleeping dogs lie and do not rock the boat”. Their fears of reprisal against 
those folks who had risked marrying in Virginia and whose birth records accurately 
reflected their identity outweighed their desire to openly pursue any form of recogni- 
tion. Those fears were not unfounded because the threat of fines or jail time was 
very real to modern Virginia Indians. 

Chairman Dorgan, the aforementioned story is very painful and I do not like to 
tell that story. Many of my people will not discuss what I have shared with you but 
I felt you needed to understand recent history opposite the romanticized, inaccurate 
accounts of 17th-century history. 

Let me tell you how we got here today. The six tribes on this bill gained State 
Recognition in the Commonwealth of Virginia between 1983 and 1989. The legisla- 
tion of 1997 placed the burden of cost to correct the inaccurate vital records on the 
Commonwealth of Virginia, but it couldn’t fix the problem — the damage to our docu- 
mented history had been done. Although there were meager attempts to gain federal 
acknowledgement by some of the tribes in the mid 20th century, our current sov- 
ereignty movement began directly after the enactment of the aforementioned legisla- 
tion acknowledging the attack on our heritage. In 1999 we came to Congress when 
we were advised by the BAR (Bureau of Acknowledgement and Research) now OFA 
(Office of Federal Acknowledgement) that many of us would not live long enough 
to see our petition go through the administrative process. A prophecy that has come 
true. We have buried three of our chiefs since that prophetic declaration was made. 

Given the realities of the OFA and the historical slights suffered by the Virginia 
Indian Tribes for the last 400 years, the six tribes referenced in H.R. 1294 feel that 
our situation clearly distinguishes us as candidates for Congressional Federal rec- 
ognition. 

As Chiefs of our tribes, we have persevered in this process for one reason. We do 
not want our families or our tribes to let the legacy of Walter Plecker stand. We 
want the assistance of Congress to give the Indian communities in Virginia, their 
freedom from a history that denied their Indian identity. Without acknowledgment 
of our identity, the harm of racism is the dominant history. We want our children 
and the next generation, to have their Indian Heritage honored and to move past 
what we experienced and our parents experienced. We, the leaders of the six Vir- 
ginia Tribes, are asking Congress to help us make history for the Indian people of 
Virginia, a history that honors our ancestors who were there at the beginning of 
this great country. We want to experience the honor and love that we felt was still 
alive in the congregation at St. George’s. After our visit to Great Britain I truly be- 
lieved that Federal Recognition of the Virginia Indian Tribes would occur in that 
anniversary year. The reception we received in Great Britain and across the Com- 
monwealth of Virginia convinced me the time was right to end 400 years of dis- 
enfranchisement. When recognition did not occur, there was much sadness among 
my people. But our hope does not waver. We believe in the language of the Constitu- 
tion of the United States of America. We believe that ultimately America will do 
right by us. We believe the blood we shed in every military conflict the United 
States has engaged in will not be in vain. We believe you will reconcile history in 
this country between two cultures in a way that honors our history of learning to 
live together in peace and in love. That is what we want for our people, and for 
our nation. The acceptance of the invitation to visit Great Britain to share our cul- 
ture and history to describe our contemporary lifestyles as both contributors to the 
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American way of life and aspirants to the American dream and our decision to 
honor Pocahontas at her grave has strengthened our resolve to obtain federal ac- 
knowledgement. It has made us understand that we deserve to be on a level playing 
field with the other 562 odd tribes who are federally acknowledged. It has made us 
unwilling to accept being discriminated against because of both a historical over- 
sight and the concerted efforts of our Commonwealth to deny to us our rightful her- 
itage. The aforementioned invitation to visit Great Britain was not easy for us to 
accept. We did not know what to expect, and we were apprehensive. In a powerful 
way this visit was destined to be for it brought us into the history we commemo- 
rated at Jamestown in a very positive palpable way. 

The Commonwealth of Virginia has taken definitive actions to right the wrongs 
inflicted upon its indigenous peoples and stood with us as we commemorated the 
anniversary of the founding of the first permanent English Settlement which oc- 
curred 400 years ago on the banks of the James River at Jamestown, Virginia. We 
believe it is time for the United States Congress to stand alongside us and grant 
us the Recognition we deserve as Sovereign Nations who provided safe haven to the 
17th-century colonists and helped give birth to the greatest Nation in the world. 

Again, thank you for allowing me to submit testimony on behalf of the six tribes 
in H.R. 1294. 


Prepared Statement of Wayne Adkins, President, Virginia Indian Tribal 

Alliance for Life 

I am Wayne Adkins, an assistant chief of the Chickahominy Tribe, and I am sub- 
mitting this statement on behalf of The Virginia Indian Tribal Alliance for Life 
(VITAL), an organization of the tribes seeking Federal acknowledgement through 
H.R. 1294, The Thomasina E. Jordan Indian Tribes of Virginia Federal Recognition 
Act of 2007. 

In 1999, after the Virginia General Assembly passed a resolution memorializing 
Congress to grant them Federal Recognition, the Virginia Tribes united to seek rec- 
ognition through Congress collectively. VITAL was founded at that time to, among 
other things, work with Virginia’s Congressional delegation to obtain federal rec- 
ognition. 

The Tribes of Virginia have been seeking federal recognition for nearly a century, 
but largely through individual tribal efforts. John Collier, head of the BIA in 1943, 
stated that it is largely “an historical accident” that the tribes of Virginia were not 
recognized, because our treaties were with England, rather than with the United 
States. For well over a century, ethnologists from various institutions have affirmed 
the identity of the Indian tribes in Virginia through independent, scholarly studies. 

Part of VITAL’s mission is to build grassroots support within the larger Virginia 
population. Throughout this effort, we have been pleased with the overwhelming 
support we have received. Starting in 2006, and throughout 2007, the Virginia 
Tribes participated in events commemorating the establishment of the colony at 
Jamestown that lead to the birth of the United States. At these events, we shared 
our history and culture in dance programs, panel discussions and historical presen- 
tations that honored the memory and contributions of our ancestors. And again, we 
received affirmation of support for federal recognition from all demographics and all 
regions of Virginia. The universal reaction we experience is surprise, even shock, 
that no tribes in Virginia are recognized by the United States, followed by the state- 
ment that recognition is appropriate and long overdue. 

A significant event during this commemoration was the trip to Kent, England by 
a delegation of Virginia Indian people. The people of Kent insisted that the Virginia 
Indians be a part of their commemorative events. This participation became a life- 
altering experience for us. 

Tribal leaders were treated as heads of state, acknowledging the tribal sov- 
ereignty that is still recognized by the English people. We were treated with much 
respect wherever we went. Even more important to many of us, we visited St. 
Georges, the church where Pocahontas, daughter of the paramount Virginia chief 
Wahunsenacawh (Powhatan), is buried. We were able to have a private worship 
service there and to worship there with the people of Gravesend. While at that site, 
I felt that we had fully reconnected with our ancestors and we had come full-circle. 

This event, coupled with the many expressions of support by the people of Eng- 
land for our federal recognition effort, confirmed for me that federal recognition of 
the Virginia Tribes is warranted and strengthened my resolve to pursue it even 
more vigorously when we returned to the United States. 

Through the efforts of VITAL, tribal leaders and our Congressional sponsors, we 
have enjoyed successful hearings in each session of Congress since 2002. We con- 
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tinue to receive exceptionally strong support from the Commonwealth of Virginia, 
including recent Governors. 

The Virginia tribes are seeking federal recognition now for the same reasons as 
our ancestors who initiated efforts to obtain recognition in the early part of the 20th 
century. 

It would allow our students to participate in educational programs open only to 
federally-recognized tribes. It will also help us provide health care for the elders of 
our tribes who cannot afford health care on their limited incomes. 

Recognition will allow the tribes to repatriate the remains of their ancestors in 
a respectful and dignified manner. Museums and universities, for example, have a 
large number of Virginia Indian remains but are not required to repatriate them 
to non-Federally-recognized tribes. 

Federal Recognition would place the Virginia tribes on equal footing with other 
tribes in the United States and afford us the same rights and opportunities they 
enjoy. Our tribal governments will be able to more fully exercise their sovereignty, 
helping to ensure the continuity and future of our tribal communities. 

Finally, Federal Recognition will officially affirm our Indian identity and heritage 
in a way that our ancestors were prohibited from doing by the state of Virginia. It 
will allow us to fulfill our ancestors’ dream for recognition and further honor them 
and their efforts to achieve it. 

I strongly urge the Committee to mark up H.R. 1294 and position it for approval 
by the full Senate this year. 
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Montana -Wyoming Tribal Leaders Council 

222 North 32 nd St -Suite 401, Billings, MT 59101 Ph: (406) 252-2550, Fax (406) 254-6355 

Email: belcourt@mtwvtlc.com 


Senator Jon Tester 
Senate Committee on Indian Affairs 
U.S. Senate 
Washington D.C. 


Dear Senator Tester: 


As Chairman of the Montana-Wyoming Tribal Leaders Council www.mtwytlc.com , I 
am forwarding this letter of Support for those Tribes seeking Federal Recognition. It is 
my understanding that the Hearing you are part of with the Senate Committee on 
Indian Affairs this date is considering the following Bills: 

S. 1058 . the Grand River Bands of Ottawa Indians of Michigan Referral Act; 

S. 724 . the Little Shell Tribe of Chippewa Indians Restoration Act of 2007; 

S. 514 , the Muscogee Nation of Florida Federal Recognition Act: 

and H.R. 1294 . the Thomasina E. Jordan Indian Tribes of Virginia Federal Recognition 

Act of 2007. 


The Montana-Wyoming Tribal Leaders Council representing the Large Land Based 
Tribes of Montana does stand this date to support these Federal recognition bills and 
continues to support the continuea efforts of Chairman John Sinclair this date as he 
testifies before the Senate Committee on Indian Affairs seeking Federal Recognition 
of the Little Shell Tribe o( Chippewa Indians (S.724). 


We thank you for your continued support and advocacy. 
IpSctfully Submitted: 




es Steele, Jr. 

Chairman, Montana-Wyoming Tribal Leaders Council 
/Chairman, Confederated Salish & Kootenai Tribes 


cc: 

Chairman Byron Dorgan 
Vice-Chairman Lisa Murkowski 
Members-Senate Committee on Indian Affairs 
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Attachments to the prepared statement of Hon. Ann Denson Tucker 

attachment 1 

Muscogee Nation of Florida - Executive Summary 

The Muscogee Nation of Florida, also known as the Florida Tribe of Eastern Creek Indians, is a 
Tribe of Creek Indian people whose home is centered in Bruce, in Walton County, Florida. The Tribe 
was renamed in 2001 during a oonstitutionai reorganization to better represent its traditional roots and 
identity. The Creek predecessors of Muscogee Nation of Florida signed 11 treaties with the United 
States between 1790 and 1833. By these agreements, the removal of the ancestors of the present 
day Muscogee Nation of Florida began from their traditional homelands in the states of Georgia, 
Alabama and Florida. (See Attachment 1: Significant Creek Treaties and Treaty Cessions) 

Those who formed our modem nation followed the Choctawhatchee River south into the State of 
Florida from Dale County, Alabama as early as 1837 to escape the federal government’s removal 
policies. That year federal officers had noted that some 200 Creeks lived at a village near Daleville. 
(See Attachment 2: Creek Wars letter dated 1837) 

By the 1850s, the Creek people had begun the process of forced adaptation to survive. Migration 
into Florida required the re establishment of traditional grounds, communities, lifestyles, and 
governance. In 1853, the General Assembly of the State of Florida passed its own stringent racially 
discriminating laws: 

“It shall be unlawful for any Indian or Indians to remain within the limits of this State, and 
any Indian or Indians that may remain, or may be found within the limits of this State, shall be 
captured and sent west of the Mississippi; provided that Indians and half-breeds residing 
among the whites shall not be Included in this section." 

This Act removed any possibility of Creek people openly living traditional lifestyles, much less 
identifying themselves - or being identified - as members of a Tribe of Indians. The law did not 
prevent the Creek people that formed Muscogee Nation of Florida from creating settlements that were 
separate and distinct from white or black communities. However, the laws of the State of Florida 
required the public suppression of identifiable Creek seif-governance, traditional ceremonies, racial 
identification, practices and lifestyles under the direct threat of removal or death. Today, this policy is 
described as Ethnic Cleansing. 

‘When I was S years old I was beat by my father to make me remember not to talk about 
being Indian in public because we'd be sent away. . . it’s been 80 years. I guess it's all right to 
talk about it now." (an added thought written on the side of her list of Things to Remember 1 
for her first interview with a Historian in 1 979) 

Malzie Ward Pate, pictured, deceased 1997 
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The miscegenation or Jim Crow laws of the South became the determinant for racial identity. In 
the State of Florida, a non-reservated Indian living in Northwest Florida after 1853 was classified as 
white, negro, or mulatto. There were no allowances made in the State for Indian people who were not 
Seminoles, did not live in the Everglades, and had been forced to choose a migration into Florida or 
adhere to Andrew Jackson's Indian Removal policies. The Creeks of North West Florida were 
legislated to disappear into the fabric of an emerging white or black population. The 1852 law of the 
General Assembly represented the first Act of Extermination by the State of Florida and remained part 
of the State statutes until the federal Civil Rights Act was passed in 1964. 



“My Mama used to bleach my knees when I was in elementary school away from Bruce 
because they were so dark she was afraid l‘d get sent out of the white school. “ 

Becky Ziegler- pictured, Tribal Member 


When the categorization of “Indian'’ as a race disappeared, the legal impact was a documentary 
void in the Tribe's history of recognition by external sources. There are no documents written by 
observers from outside Muscogee Nation of Florida to list the Nation as an Indian community. No 
anthropologists visited the remote community of Bruce, which was best located by following the 
Choctawhatchee River or poor logging roads. Outsiders were not welcomed to stay in the area. 
Logging camps had to remain away from the Tribal Community. In essence, Muscogee Nation of 
Florida was a closed community system. While Muscogee Nation can easily document 6 of 7 
mandatory criteria for federal recognition, it cannot meet the current interpretation of 25 CFR Part 83.7 
(a) which requires "identification by an external sources” until after the Civil Rights Act was passed. 
At this time, in-house interpretation and regulatory application made by personnel of the 
Office of Federal Acknowledgment requires documentation marked ‘Indian’ for every decade 
from 1900 to current day with no consideration for state laws that prevent the criteria from 
being met. Consequently, the only Creek Tribe to be federally recognized under these regulations.- 
was achieved only by Senatorial intervention in 1983. 


Historic documents generated inside the community itself provide ample evidence for the 
continuity of Muscogee Nation from 1890 to the present. Even though the Tribe was forced to 
acknowledge the new policies of the State of Florida and try to survive them, Muscogee Nation of 
Florida continued to function. It maintained its traditional form of leadership, subsistence type of 
living, and shared economics. Second cousin exchange marriage became a way to protect Indian 
bloodlines in the remote areas of the community. (See Attachment 3 - Land Patent) 
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Records of two institutions, the Muscogee Nation of Florida’s school and its church, provide 
written evidence that the Creeks in and around Bruce survived throughout the twentieth century. Pine 
Level School was established in 1890. The name itself is historical, located in old Creek territory, and 
was brought to the Tribe's new settlement at the base of the Choctawhatchee River, as was Antioch, 
the Tribal Cemetery and Tribal Ceremonial Grounds. Antioch is the site of the Battle of Cowpens, the 
most violent battle fought in Walton County, Florida during the Creek 
Wars: Pine Level School served primarily Indian students who were 
taught almost exclusively by Indian teachers. The school was 
renamed Bruce School during the hardest years of the Jim Crow laws. 

A board of Creek Indian men administered the school with an elected f 
liaison to the county education system. The school closed in 1954 because of a decreased 
population of Indian children in the area. During its years of operation, it afforded the community a 
place for social and political activities. The women met regularly to quilt, play bingo, and trade feed 
sacks to make clothing for the children in the community. The annual records of the school document 
the community of the Muscogee Nation of Florida for over 60 years. The school building became the 
property of the Bruce Women's Club, an organization of Creek Indian women that still exists today. 
The Bruce Women's Club proudly returned this building to the Tribal Government for the Muscogee 
Nation of Florida. (See Attachment 4 - Register Page from Bruce School dated 1915) 



For the past 150 years, Muscogee Nation of Florida has continued to maintain ceremonial and 
traditional practices. During the late 1800s, the community made a move to incorporate seme sort of 
organized religion into the community through the work of outside missionaries and circuit riders. The 
institution of the Church was another example of the community's efforts to co-exist with a dominant, 
dangerous and encroaching white society. 

"One night my grandfather got called out to the front yard by the KKK. We knew they 
were going to try to bum us out. The voices got real loud and things were getting bad. All of a 
sudden one of the guineas up in the tree messed on the hood of the Grand Wizard and it 
made them at! start laughing. We still keep guineas because they saved my Grandpa's life. " 

Dan Penton - pictured, Traditional Chief 

Although the old ceremonies continued, the establishing of an acceptable church 
was used as a method to ensure the protection and survival of the Indian 
community. Handwritten church records document the names of community 
members who formed the church, the births and deaths of members, and the 
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continued participation of Creeks in this institution from 1612 to present day. The records are still 
maintained in the same format. It is noted that the Aiabama-Florida Conference of the Methodist 
Church recognizes the Bruce Methodist Church, established in 1912, as a Native American Church. 
The original Church rolls listed from 1912 to 1917 form the baseline document for membership in the 
Muscogee Nation of Florida. (See Attachment 5- Church Roll dated 1912) 


‘I remember when there was dancing on the grounds at Antioch and i 
remember the old ceremonies going on back when “Diamond Joe" was 
alive. Any time there was problems, we just went to Mr. J.J. and he sorted 
them all out." 

Well Burnham (age 102) 



Muscogee Nation of Florida maintained a traditional practice of leadership vested in a central 
male or female passed down from one tribal member to another or, in later years, elected by the tribal 
membership. Leadership was based on the ability to serve as a liaison between the tribal people and 
the non-Indian communities because of bilingual abilities and literacy. These qualities were vital to 
the survival of Muscogee Nation for the protection from further erosion of Creek identity and culture. 
Tne leader maintained a precarious balance serving as a representative, a mediator, a negotiator, and 
an advocate for the rights and protection of the community. The Ward family provided the succession 
of leaders within Muscogee Nation of Florida throughout the twentieth century. The names of these 
leaders and their order of succession are well remembered by community members. They are: 
William Josiah “Diamond Joe” Ward, Jesse Josiah “J.J." Ward, Mano Ward, Maize Ward Thomas, 
Donald Sharon, John “Breck” Thomas, and current Tribal Chairwoman, Ann Denson Tucker. 



The communities and people of the Muscogee Nation continued to practice traditional form of 
government with its customs, medicine, language, hunting and fishing, and cooperative labor. During 
the early 20 th century, the Tribe saw an increase in its membership. Men often maintained multiple 
households and households supported each other in a communal type living. By the late 1930s, the 
economics began to shift, which affected the Tribe’s indigenous area. Turpentine industries declined, 
as did logging. The Tribal community was faced with developing new methods to ensure economic 
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survival. Liquor production filled this desperately needed void of revenue utilizing farming abilities and 
enabling the communities to locally produce crops for its creation such as com, rice, and sugar cane. 
This was a tribaliy sanctioned enterprise with most of the community members involved in either its 
manufacturing or its delivery. 



"We were always poor growing up. I'd get sent up to Mr. Mano's store. He used to just put the 
food on a tab like we were going to pay for it. He knew we couldn't, but he always made sure we 
got fed." 

Carol Pate - Tribai Member 


In 1947, the Bureau of Indian Affairs made an announcement for a Land Claim Settlement that 
would affect the historic Creek Nation. The people of the Muscogee Nation of Florida were 
participants in this litigation through a supportive agreement with Creek Nation East of the Mississippi, 
Ultimately, the litigations required a suit be filed against Creek Nation of Oklahoma to prove the 
continuance of Southeastern Creek people. Designated representatives from this Tribe's leaders were 
present in the halls of Congress when a determination was made in favor of Creek people. 

“Thank you for your interest in the Creek Land Claim Settlements. . However, you are mistaken 
about who [your people ] are. All of the Creeks from the area you mentioned In your letter are 
either dead or removed. .. “ 

Letter to J.J. Ward (pictured) from DOI/BIA 



The case was resolved in 1 957 and the Southeastern Creeks were determined eligible to share in 
this settlement. Payment letters from the Department of the Interior were not issued until 1971, 3 
years after the death of community leader J.J. Ward, who had worked for almost 25 years on behalf of 
the Creek people in Florida. The Docket 21 Letters provided legal documentation that finally 
reaffirmed the existence of Creek Indian people in Northwest Florida. But, it was a minority that the 
State of Florida was unprepared to deal with. (Attachment 6 - Docket Letter of Chairwoman Ann 
Denson Tucker) 

" I was 18 years old when I got my land claim letter from Interior in 1971. I took the letter with 
me to register to vote as an Indian. The Clerk said that there wasn’t a race for ‘ Indian ", but I 
could choose to be an Asian. She finally made me an ‘O’ for Other. It wasn't easy to make 
the state identification system accept a racial change - it always labeled us as white or black 
by sight." 
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In 1974, the State of Florida created the Northwest Florida Creek Indian Council under Florida 
Statute 285 to deal with Creek Indian issues. Members of the leadership family of Muscogee Nation 
of Florida served on this Council, including: Mazie Rossell, Zera P. Denson, Donald Sharon, and Ann 
Denson Tucker. The State appointed council assisted the Creek people with elections to the formal 
structure of the Florida Tribe of Eastern Creek Indians in 1978, now known as the Muscogee Nation of 
Florida. 

In 1986 the Senate and the House of Representatives for the State of Florida passed concurrent 
Resolutions that recognized the Florida Tribe of Eastern Creek Indians as the governing agent for 
Creeks in the State of Florida. During this same time, the Tribal government had cooperative 
agreements for repatriation in piace with the Air Force, Navy, and the State of Florida. This 
agreement stayed in effect until NAGPRA prevented repatriation by non-federal Tribes. In other 
words, the Tribe no longer has the right to re-bury our dead. (See Attachment 7 - Resolutions passed 
by the Florida Senate and House of Representatives) 

A petition for federal acknowledgment was turned into the Bureau of Indian Affairs in 1978, but 
was returned the same year because of major changes to 25 CFR Part 83. 

1978 to 1995, the Tribe wrote 3 separate petitions for recognition. The first two 
petitions were not submitted, primarily because of changing BAR policies and 
rulings on other Creek petitions, including the Senate Administrative 
recognition of Poarch Band of Creeks in Alabama. Muscogee Nation of 
Florida submitted its petition to the BIA/BAR in June of 1995. in 1996, the 
Tribe received its Technical Assistance letter from the BAR (now OFA). The 
Tribe finalized it’s response to this letter in 2002. it was placed on the “Ready, Waiting for Active 
Consideration” iist in January, 2003. However, at that time, the Tribal government was notified that, 
federal regulations had once again changed and that it needed to convert 120,000 documents into a 
computer database for the Office of Federal Acknowledgement - 63 banker boxes of information - 
and that all data must be organized and separated on a criteria basis. In other words, if one document 
is required for all 7 criteria, it has to be copied 7 times. In the case of Muscogee Nation of Florida, an 
amount in excess of 840,000 sheets of paper could be required. The Tribe cannot bear this financial 
burden. While the Tribal government continues to try to meet new regulations with no mechanism for 
being 'grand-fathered in’, our elders die without federal recognition. (See Attachment 8 - Letter dated 
January 31, 2003 from R. Lee Fleming, DOI/BAR) 


During the period of 



Banker Boxes of Data 
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A written Constitution was set up in 1978 with the assistance of the Northwest Florida Creek 
Indian Council, Tribal codes were completed and adopted by 1990. The Tribe has an acceptable 
accounting system in place with regular audits for state and federal contracts. The Tribe runs a 
congregate meal site inside its Council House for the local community and is now establishing a 
volunteer fire department with the help of local Hub Zone personnel. The Tribal Government 
maintains good working relationships with local communities, participates in many community 
sponsored events, and has numerous resolutions of support from state officials and local 
governments, including the Walton County Board of County Commissioners. 

A generation has been born and a generation has passed away white Muscogee Nation of Florida 
continues to make enough petition changes that an ineffective and unfair process can be satisfied. 
The problems encountered by Muscogee Nation of Florida is uniquely the case of a Southeastern 
Tribe, who must respond to a set of regulations that deliberately ignore the violent policies, history, 
and impact of Jim Crow laws on its one hundred - year past (the oniy time period that the Office of 
Federal Acknowledgement currently considers). The T ribe cannot be recognized by an external entity 
as an Indian Tribe when its people were not allowed to be Indian. 

Muscogee Nation of Florida has 408 members who have met stringent membership criteria. 
Tribal members have provided vital records demonstrating their ancestry from persons whose names 
are recorded on the church register from 1912 to 1917, a direct 
relationship to the Parsons-Abbott Creek Census of 1832 in historic Creek 
Nation, and must maintain active ties to the Bruce community. More than 
one-half of Muscogee Nation members live within a 10-mile radius of the 
Tribe’s Council House. More that 80 per cent live within a 30-mile radius. 
Almost all Tribal members live within 50 miles of Bruce, Florida. 

Members of the Muscogee Nation of Florida are not members of any other . . 
federally recognized Tribes. The Tribe has a 7-acre land base in Bruce and has 13 acres of 4000- 
year-old shell mounds that it keeps in protective trust for the benefit of all people. The County 
Commissioners of Walton County Florida gave the mounds to the Tribe. There are limited services 
provided to the Tribe’s membership. (See Attachment 9 - Tribal Demographics from 1900 to Present) 

“The Tribe helped me get money to go to college on through Indian Education when I was 18. It was the 
difference in my getting my degree." 



Margi Gatti, Storyteller 


Ella Mae Waiters - Tribai Member 
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Muscogee Nation of Florida has never been a part of another Tribe except through the 
cooperative effort of early Tribal leaders in the Land Claim Settlements of the 1950s. Tribal members 
still live on original Florida homesteads that date back to the mid-19th century. The people of 
Muscogee Nation of Florida have lived together, labored together, worshiped together, and stayed 
together as a Tribe despite the adversities created U.S. government Removal Policies and by a state 
government that attempted to legislate the Tribe out of existence through categorical removal and 
forced assimilation. 

"We'll be an Indian Community no matter what happens to us with Indian Affairs. It's 
what we've always been and what well always be. I hope one day the/ll understand us 
and whet we've been through. ’ 

Bill Ward - Tribal Member 

Youth Council Members 

The Muscogee Nation of Florida now seeks a restoration of its relationship with the United States, 
which was established by treaties, disrupted by removal, and suppressed by racist laws. The 
Muscogee Nation of Florida Tribal Council calls upon the United States to rectify injustices of the past, 
reaffirm treaty relations, and restore recognition of the Tribe's sovereign rights. (Attachment 10 - 
Letters of Support from Coushatta, Alabama Coushatta, Seminole, and Coleville Confederation) 
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1814 - Treaty of Ft. Jackson. 

General Andrew Jackson caHed for a meeting of Chiefs of the 
Lower Creeks - friendly Creeks, A small percentage of the 
Chiefs were in attendance and signed away Georgia and 
Alabama homeland. Northwest Florida became a highway 
for oppressed and struggling Creeks - the first stage of an 
Eastern Trail of Tears, 

1821 - The Adams-Onis Treaty with Spain. 

Confined white settlements in Florida to Pensacola and 
St Augustine with the remainder occupied by Creek Indians. 

1823 - Treaty of Camp Moultrie. 

Commissioner Gadsden urged the removal of Indians from 
Florida altogether. This treaty is the division between modem 
Creeks and modem Seminoles. 

1832 - Treaty of Payne's Landing 

Removal of any remaining Creek Indians to Mississippi. After 
the Seminole’s Treaty at Payne's Landing, Creeks now in 
Alabama located in Northwest Florida. There are some 
records of Creeks who emigrated or agreed to emigrate 
through the Abbott Parsons Census Records. 

1832-1833 Treaty of Washington & Treaty of Fort Gibson. 
Provisions obligating the Creek Nation to move from their 
traditional homes to land west of the Mississippi River. Not 
ell Creeks agreed to leave Creek territories - ancestors of the 
Muscogee Nation of Florida have remained at or near their 
traditional homelands from treaty times to the present 




Attachment h Significant Creek Treaties and. Treaty Cessions 
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Executive bepartmeht, »V: a . 
TUBRaloosa, search 30 tt ms? 


osar sir; 

With much pleasure, I tender you my sincere congratulations, on the 
happy and <to you) honorable termination of the Mar with the Seminole 
Indiana- Whilst assaults were being made, elsewhere. Upon your well winning 
dust laurels for yourself. The citizens of the southwest can never cease to 

appreciate your services, and cherish your fame; nor can I believe you 
have anything to fear, in regard to either, from your fellow citizens, 
throughout the Union. 


you have doubtless seen that we have had another Creele war. The 
remanent of the tribe commenced their murders, and depr cations , anew, 
about the first of January; and they have repented them at intervals up eo 
the present time. I was satisfied from the moment r received the first 
intelligence, that nothing would restore safety and tranquility, to the 
inhabitants, but the entire removal of all Indians from the Country; and, 
therefore, at once urged that course upon, the commanding officer at fort 
Mitchell, and some of the contractors finding it necessary to the 
accomplishment of my views, I called of the secretary of War, ad interim, 
for his sanction, and Che aid of bis authority, about the first of 
February; 

and, in due time, obtained an order from him, for their immediate 
removal to Mobile Point, where they are to be joined by the warriors, 
now in Florida, and thence proceed to the country assigned for them West 
of the Mississippi - 


From the best information I can obtain, few of the Indians, who 
were really hostile, have been Rilled, or tahen. Some of the still remain 
in the swamp* of the Cuba -Hi tehee, and the Cowagiee; but the greater 
portion have fled farther South, and are now is the Kamoohe and morasses, 
vtfiiob border the Cboetawhatehie and Pea River, near the Florida line. I 
have 

received several communications from the quarter-one from the Colo, 
commanding the militia of Bale County, borne by the late representative 
from that county, in the legislature, who is an intelligent 6 honest mas. 


Attachment 2: Creek War Letter 
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which r*prases.ts the number o £ warriors at about. two hundred- This. 
estimEte nay be large - but each pasty, fcisefc has been attacked, so far 
as J am informed, has been able to repel t he cl t Irena. who asrsettfclcd, and 
marched against them 1 have ordered the coirrrar, di.no officer of the Dale 
county tlilitia to raise a company of . infantry, and station it sc a suitable 
point for repelling the incursions of the enemy! and I have ordered the 
commending officer of the troop* who have been mustered Into service 
in the Creek county to detach a part of bis force to aid in the defence of 
this part of our southern frontier, if any can he spared front other duties, 
PrO» recent information, S entertain some doubt, whether sufficient aid can 
be furnished from that quarter- It is understood! that the troops have bad 
some recent skirmishes with parties of hostile Indians, regaining in the 
nation, which did not eventuate in very decisive victories. 


It ie, also represented < I believe truly) that a number of the Florida 
Indiana, still remain within the limits of that ■Territory, near the Choctaw 
hatehie, it is supposed they have taken no part in the vat; yet, it la 
necessary ho the permanent tranquility of the white population, and also 
to their own welfare, that they should be removed. 


Would it not be well, for you to sand a detachment to that quarter, 
sufficient to kill, or capture the fugitive hostile Crest* and alno to 
remove the small party of Florida Indians? I trust by tbe Sima this reaches 
you, th* further services of the Alabama troops will not be necessary in 
East Florida! and that they may soon be on their return march, if this 
conjecture be well founded, they could he transported front Tanya, to 
Pensacola, or Choetawhafcohie bay, with great facility,' end speedily fee 
in the infested district. I understand the choetawhatebi® is navigable 
up to the Alabama line,- and if so, would greatly expedite the 
t roneportation 

of the infantry, and stores of subsistence f.c., Bowever, t think I*. Colo, 
Oswlfiold’o Battalion would be competent to the proposed duty; and 
after dispatching that, they could continue their march homeward through 
»*1«, Pike, Barbour, Sensei 1 , s. Macon, sweeping the country of the outlying 
and straggling. Creeks, in those counties. 


I am very desirous that your operations should result in definite ps sc®, 
and security, to the whole country, through which you have passed. I feel 
assured, you «* equally anxious for such a result, and shall therefore. 
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hop© my isuggeefcion© will meet your favorable oopjs.tder&bian. 


Should you think it neccflB*ry to continue * force, during the aummer, 
tbe po«t in Florida, z crust that duty will not he realigned to the 
Alabama volunteers-* spec rally to Lt, Colo. c*wl£i«l<i, Battalion. They are 
from one of the most mountainous . ft healthy regions of the South -went; and. 
If stationed there during the approaching «*»*=*, would inevitably fall 
victim© to the diseases of the climate, These troopn are Cao I coafrdeatly 
hope yw have found them) brave, generous, and patriotic citiaene,- and 
X should tract earnestly depreciate their exposure to the hot eun, and 
humid atmosphere of Florida, for the next four or five months. * 

Please let me hear from you at your earliest convenience . 

With the highest regard, 

I am. Dr Sir* 

Your friend fc obt »vt. 

C.C.Cloy 


Major Gen. Than $ - Joe-up, 

Tampa buy Florida. 

* 1 hope you will return through Alabama, and that I shall have the 

pleasure 

Of seeing you - 


Source: Alabama Department of Archives nnd History. Montgomery, Alabama. Governor C.C. Clay administrative 
records, SG64S3 folder 8 




aeeonling to tie offieiatphS ^fikt-SorVl^ of tie Mid-Lmit, mtorni&fp He by tkt SURVEYOE GHtOTRAA 

wiW wid (root baf Itmpvrekettd by tie Midi L/e Sr&Si'd!_s 

KOVKNOVTS) TArftfe.. 

Vftlir) 5l*{f| If Jtattctt, in uwters!m*ftU fnmtm., mtf it emftrmty alb fit evm-rf aett of Ctaflm* in *«i am 
-ma if* mi JSUlW QTV 88 Agfa QRAlfTSJ>, and by ikm premie J >0 (JIVE AllD QBASX t onto thi Mid 

\st yffikstdC* 


■ad, to ■httn, tkt M&t.tfQCt niaise dneriUd e fa Ijras on>' fa ljott ike tmu, iogflfier with oil the rigfct, wiviUQip, 

immunity mid jypuritHMOtt, of wbntoomr nsloxt, tfommU bcUnfing, vnta ike taSd i 

en-dfA fLr ktirt md tmipw forever. 

in ®ral!fltonu iMjrarf, J, ^ 

JRESlNiKT QS T 2 * XTWrritB.JSTA.OTfS 07 aKKEUCA*- fate owed fftue Lsllart t* fir- tr.tde. PATENT, mi. iht SEAL 
tftin GENERAL LA2& QVFIOE U U mfrvei, /I ? 


' GrVKJsr am tkt *^Aws&.-<«&« Ohter & mwwto*, 

* : in Ike yew of *«r Lori me Uunneoi eiffif fi&vired- 

IWMJPwajRfca w isjs Ujhxjb> StiJMflfaf 

Kfijb S* VMM 




T tstfcfifa 


Reorder of tkt Qmend Ztmii Ojfk*. 


Attachment 3: Patent 
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Attachment 4: 1915 Register Page from Bruce Creek School House 
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Attachment 5: Page from Bruce Creek Church Roll 
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IN XXPX.Y YO ! 

10/27/71 


United States Department of the Interior 

BUREAU OF INDIAN AFFAIRS 


MUSKOGEE ARE# OFFICE 


PER CAPITA MUSKOGEE, OKLAHOMA 74401 

WARD, SII708ETH E, 

RCLL-EO 11147 APPL-327H8 


NAOMI ANN BENSON 
BRUCE PI 12455 

PEAR APPLICANT 

YFU HAVE SEEN OETPRMTNEB FLISI8LE TO SHARE IN THE PEN CAFITA 
DISTRIBUTION OF CREe*r JUDGMENT MONEY FROM POCKET 81. 

HE CANNOT AT THIN TIMF SAY WHEN THE PAYMENT WILL EE MADE 
PFCAUSE THE ROLL IS NOT FINISHED AND CANNOT BE UNTIL ALL 
APPLICATIONS ARE AnCFPTEIJ OR REJECTED, ALL NOTICES OF 
REJECTION RECEIVED BY THE REJECTED APPLICANTS, AND UNTIL ALL 
APPEALS FROM REJFCTEB APPLICATIONS ARE DECIDED PY THE 
SOLICITOR OF THF DEPARTMENT OP THE INTERIOR AT 
WASHINGTON, O.C. THFRE WILL BE THOUSANDS OF APPEALS TO EE 
DFCTDED, 


WHEN PAYMENT IS MADE, WE DO NOT EXPECT IT TO EE MORE THAN *90 
ECR EACH ELIGIBLE PERSON. 

WE APE DOING ALL 'WE CAN TO SPEED UP THE PAYMENT . 

BIRTH CERTIFICATES AND OTHER DOCUMENTS FILED TO SUPPORT YOUR 
APPLICATION ARE HEREWITH RETURNED UN!. ESS THEY HAVE SEEN 
PREVIOUSLY « TURNED. 

PLEASE NOTIFY US IN WRITING OF ANY CHANGE IN YOUR ACCRESS. 

-SINCERELY- YOURS, •• 

TR-IWHSUS^ERATIONS OFFICER 


Attachment 6: Docket Letter 
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Attachment 7: Senate and House Resolutions 
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Tribal Services - AR 
MS: 4660-MIB 


United States Department of the Interior 

BUREAU OF INDIAN AFFAIRS 

Washington, D.C. 20240 

JAN S 1 ?R(IS| 


Ms, Ann D. Tucker 
P.O. Box 3028 
Bruce, Florida 32455 

Dear Ms. Tucker: 

Thank you for irausmitting the second portion of the response lo the Technical Assistance 
review letter dated April 11, 1996, from the Muscogee Nation of Florida (formerly Florida Tribe 
of Eastern Creeks), petitioner #32. The Bureau of Indian Affairs (B1A) received this portion of 
tlie response on June 5, 2002. 

The Branch of Acknowledgment and Research within the BIA has prepared a preliminary 
inventory of this submission. Please find a preliminary inventory enclosed. 

In accordance with the request signed by the governing body and transmitted with your letter of 
May i 1, 2002, the BIA placed, as of January 29, 2003, petition #32 on the "Ready, Waiting for 
Active Consideration'’ list. There are eight petitioners ahead of your group on this list. While 
the group is on the list, the group’s governing body may supplement the petition materials. 

When the BIA is ready to begin active consideration of this petition (the evaluation leading to 
the Assistant Secretary - Indian Affairs issuing a proposed finding), we will notify you. 

if you have any additional questions, please feel free to contact the Bureau oflndian Affairs, 
Breach of Acknowledgment and Research, 1 849 C Street, N.W., MS 4660-MIB, Washington, 
DC 20240. 


Sincerely, 



Chief, Branch of Acknowledgment 
and Research 


Enclosure 


Attachment 8: Letter dated January 3 1, 2003 from R. Lee Fleming, DOI/OFA 
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Attachments: Tribal Demographics 1900-Present 
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Coushatta Tribe 

OF LOUISIANA 
Office of 'tie TrlOTl Council 


David Siefcey 
Ctmhil Memhei 

July 12,2004 

Ms. Ann Tucker, Chairwoman 
Muscogee Nation of Florida 
6 Lakeshore Drive 
Shaliroar.FL 32579 


Dear Ms. Tucker; 

It is with pleasure that I extend my support in your iribe's efforts towards federal 
recognition and the chance to improve the lives of your members through programs and 
services. Your tribe is deserving of the goverranenMW'govenuneiit relationship extended to 
other tribes by the federal government and the right to your own governance. 

With this status your people will be able to address toe urgent need for health care, 
education, housing, recreation, elder cam and programs to promote the youth of your 
community, 

1 have knowledge of your people and community during my visits and 1 have seen 
firsthand the presence of your continued existence as an Indian community and the 
governing process in administering programs and services to your people. I have also 
attended tribal and community meetings where you continue to conduct your government 
traditionally with riders as leaders in giving advice and counsel. There is no question of 
your identity and your status as Indian people possessing a legitimate and viable iribal 
government. 

Again, I offer my support without reservation and encourage you to call upon me if l can 
be of assistance in your petitioning process, as well as other areas of mutual interest. Ffease 
know that (he Coushatta people stand ready to assist you and your people in all your future 
endeavors, 

Sincerely, 


David Sickey 
Tribal Council Member 



Mr-JM'lStV S5ft lias! IM lie), !>■> tltun, 1 A 7ltS.!5 

Attachment 10a: Coushatta Letter of Support 
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Frances Battise 

1000 Un5m».#2fil 
Seattle. WA 98101 


July 10,2004 


Ms. Ann Tucker, Chairwoman 
Muscogee Nation of Florida 
6 BaJteshore Drive 
Shallow. FL 32579 

Dear Chairwoman Tucker 

Tills tetter is to offer my support in your efforts to gain federal recognition for your people and 
join others who snv in support of this process, 

As the former Chairwoman of the Council of the Alghama-Coushatta Tribe of Texas and serving 
on the council, 1 am deeply aware of (he struggles you face in trying to bring changes that will 
provide your people a chance to establish a government to govern ment relationship and enabling 
your people to sclf-govem and establish a foundation for the youth of your tribe. Your tribe is 
deserving of (he recognition as * community of Creek people who we consider brothers and 
sisters and certainly our ancestry. 

During my visits to your tribe, I witnessed an Indian community working together and living in a 
distinct community and maintaining a pattern of life common to our tribe and others in the 
Southeast. Your traditional style of government and culture remains a viable part of your people 
and is evident that your identity has not been lost 

As you proceed in your recognition process, the Alabama-Coushatla people of East Texas ate in 
support and stand by you in your journey towards tribal sovereignty. 

Sincerely, 


Frances Battise 




Attachment 10b: Alabama-Ccushatts Letter of Sapport 
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ATTACHMENT 2 * 

retain eu i.jio Jaruvsl immiicr 01 voids, ;<Ii:UL m* periimitciit- 'US,!;;;., .f/.y j 
Jy Slip Outaif.y Situ, ot' said County, ami t.intf.Uio lowiling 
Commissioners eh'.rted tiinler the act of I K 4 '.!, im and are '' 

hereby -exempt and declared free of all duties.' under said 
act. : ' ’ 

-[Pnss’riMht.'V-Innpif (if Ih.prwnhii.liwvEli’ciimtisr 20. ISliC. J!n«eM the Sen- 
ntr, Jiimmiy l,Vtsr,;;. ' A/>|n'«ivud by lltti Ihivmuir, Juminry I ( X UiAJ.j ■ 


Cii.sw'Kii B54.~[Xo. 7o:j 

AT ACT 'In i;cpciil An Art {/> nrn'iJn r,,v ibo rcnim-nl of-liie [niibin? nw vp- 
hminiiijj in l'ldmln buyout! tU« UmUa of she Stale. Appiwutl Jtinuniy- 2», Itfil. 

1 £>kcti<w . 1-. Jde.it enacted by (he S'riiir/e t mi! J/’orse of 
J\b prexml aii<:<\x of ikt Sivtn »f FforUhi in j UiueMl -Av? 
oeikbl’j <inneenqd, ' That an -.Act. to! provide Tcir the removal JicpM 
Of the Indians nowi mivaining m i'kn'ida bl/yond lire -Uni- . 
its ol' tlio (Statu; :Appm.ved.‘iiJ .January 'j.S.yi, be. and -the 
Biliue is hereby repealed. " ■ ] , ■ 

' fPasseil fliaWnaJe, DccomborS-I, !S. r >0. l'n' i CiAc oT R,,p,',uplr,r,i;vp.-,.' 

iliimiitry KeUiiwtl by tli«‘ v.’iih }iis Y<s , u. . ltovoij.-kli.imj hi 

Urth 1 louses, nmlpussed by tit J reiiul-iie luusltliiliottal inajmiiy. 


ChAVTKU. ['.’id. — : [Xd. 7 1 '.] 

ATs A err Vi prtjvkki for the J ; iwl Kvtwftil uf die rnri*:i:n «*(' this Sfnfv. awlW 

tillnn’ piiijMi.-'ir.*-, 

Nf.ctiok .1 , it\ it- nu!i:(nl byV/n' S'mn/o ,mJ J/noxo of 
./u'pyi'xrll ('tlicr-ff 1 !/<>■. ftttite ij.t\ J'loriih), ;■?/. Hi iwril/i A.i- 
tmitibl ;/ i'initeeninjX T'liat. fepiu mui- after Use passage oft' this Iu.Kjujs, s up- 
■rtet, it shill 1 Ins ifn’lji «• I’n 1 fl>i' any Indian et' Indians to yt>. Inronf. 
main within -Urn lAuits' of this fcil.aCe. anil any 'linliait'or In- 
dians that remain hr may In; feinid\\vifhin tiio limits ot f.his 
State, shall be captured am! sent, WtesCnftlio .Mi.-wissippi : 

.Vrorid&L '(.'hat I he Indians and . linlft-bri'odw rpM'ding a- 
ni.tmg tliewiiil.es, shall ftot bp included 'ju (ho provisions of )> rov ;,„, 
thisnsceiioii pyor.ithu/i fnrtlur, TiiaViiulhingKliiill be au- 
tluivizeil under this act in viohuion cii’ulu; Csiristilutinu of' 
the United States : And provided , That any, Fudinn 
or Uuliiiris so captured may be turned e-yev and delivered 
to the, commandant of any IFilitary Post, or Agent of the 
United States, which niuv be most fou«e'aicnl, and .that; 
the Indians tints CapLnred be transported 'beyond the Mis- , 
sissippi Kiver by the. olliecfs aitd autlwrit.V of the- J.-ederal 
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134 ■ Qi) xv. 


INWAXS— TSEUWV.W. OK. 




:TohmtfierX, 


'Government : -Idit. iTlhe'ihd fan's so ten it^rcd- tii’-felio United 
•Statius ollic-cr ’arcrefused,- then tills pip visu- shall :be wholly, 
inoperative. ' ' f ’ • 

' . 0* ’7*» Ji’U Ststia/I ■ fKft'frAVWMi' 11*1 


Jfaed, provided for/couip^ocVaiTd disposed of as. hereinafter 
provided ; and -said- Keginifaift shall havo the same .number 
of officers, ‘.and each officer shall have tlje sump-rank wliteh 
is now [prescribed, by the Militi.it .Lnws'of tilts State, and to 
bo.lmned- ift^iTcli ina.rtner.as t.ldv (Jo nip tat l ding :0 ,f lifter may 
tlinilt the eKigciiidespiFt-lic’scrtied iti av -ref '• ’ 
Ski:. :-!. Be -U f urther- unfit. (tael, That said ..ROgunent of 

. aI n -it* !ilhw\c?*lrl * rIia'JI nfirmVasA* nnft- mid 


by tho joint vote' of I'.'lreGonufal Assembly,’* who sluitl lso . 
commissioned bv (Ire do ventin’, '.rind .'shall/ bo 'entitled to > 
the same stall oillcors ns-.aii officer of similar rank id the ' 
United States*’ Army; ami tire governor -of tins Stato/shali 
credbr, by it revel- Cojamissinn, ’from time to time, stuth ad- 
ditional rajtk (hi the said lirigiimor Gen era! as may bo ro- 
fjiViml to command- sireh additional force as mayjfipui 
tiVrio to time be ordered in tire service, as Jiereinai'n-iyjiio- 
vidWl,- ' ; • 

’ ' Si\o, *!-. lie -H further r.nuciur!, ’ That said' oiUeer.-?, except 
staff ‘officers ami the Commanding Oliwjer, sbaH'be elected 
by tills Volunteers of the several' Companies, liepimenls", 


cral Ciovoni't. he is hereby reijaired to lender said .Brigade, to fclitl Gea* 
end Gtnx-ni incut' fur the. removal olptlici Indiaim,* and to 
raise un|y greater or larger fwrtio that- the General Govern- 
ment mpy require to remove said. Indians West of the Mis- 
sissippi. *. ' , ' .. 

Sne. 0. .Bn U further fmctfif That should tire General 
' Government refsisc to receive .Haul' Volunteer force, or. fail 
to notify the - Governor of their acceptance of tire sat no. nt 


'Rsfiiajll of. 


the earliest practicable time, it shall bet.hc duty of the 
Governor fortliwith and without delay to secure tire fron- 
tier settlers, and to employ the said Brigade in carrying 
out the. provisions ,of this act, in that parthof tire Poniusu- 
da of- this State now in -the Occupancy of the Indians. • 
Sic.- A Be it further enacted, 3'lmfc for the purpose- of 
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isjHAJS'iS— KJorovAi. oA 'Oy.ii 1 . -635. • 


^^nK«g*f^thoJjB\tl»i8tencc,.fOTagc, transportation .putd’. . 

, pimoT-the, Volunteers authorized to'bb braised’ by llle'sec-' - 
■qnU section of this aetytiio suni of live hiiudred thousand 
,do'llJirib-be and ..the sa\ye is - 'Hereby ftpj>ri>i>fiatcd t andthc '"""" 
jtibVBruor is., lipfdby. attibbrized to borrow ..suck sum' from 
any |of the /Funds of - tills State,-, or from airy- other source, 1 Ia)R0 - 
' and to. execute bonds for the payment of the some, at a rate ' U! ‘ 
of interest hoi; exceeding six -per emit, per annum : 2’tv- 
fhide-tl, The said State bottd.^ euu.be sobl at par: A.) ulyro-. 
ih'c/c<t, Said bonds shall I^y made payable ten .years from.. ■ 
the. date thereof.: .AndprcanUed, ate>; That thejjui teres t ac- 
' enung- thereon- si tali- be paid' senu-anituallV,. tind. km per 
, centum- of -the animal revenue of tlic. Bhiio shall be pledged. 

- titp, ybd.onl pti on o f s a i d .up n d s . 

Sec: •&, ' '.Bii'il furfhbr- ..en'acted, .That each." rrfireer : sli;illn,t!U;.. 
.report ip. his nenior in cq^dw.cb^aiirl.thellh'igadier Geuer- • 
mi ;to ai, d said Frig- 

ado shall bo g^ybriied - by nVe iaife and-articles ' of'whr, 

. aiid.vcgiflatibns ofUte ITitiled 'stales. • • 

• fcbxv !b 71c il further enacted, That llicre si mil be a t?iwrt( , rn i: 
Qtiarknnaskr, 'und.Ootmm'sssVrr lu each. . Xkgime-nl, who i-b--. ■ : 
shall be gf-venied and directed by the. ride's for the gdv- 
ernnuint.^ tbo Subsistence and (Jiuuicrmsisiers depart- 
ment in' the^Arm'y. of the. United 'States :• And also a. pay-, 
master who's-lmd be governed; by i-ho rules atulrcgulattoiis, : 
by wii ich Paymasters iii the United SfnfCsi Army are gov- . 
ornod : .'ProviiTifrl, That should tlio United Sinks, fail or 
re fuse lo accent the services of said Troops, tlio Comptrol-" 

•ler of this State, shall be, and ia hereby authorized,. ami fruviA 
i retpiired hi isstieVarrants, tyton the Treasury of this State, 
for all'- aceoinits'aming or to arise, in consequence of'.tlio 
provisions of- this Act, upd which shall have been prop- 
erly vouched, and approved by t.'hc proper ■Military OJU- 
Cfers. 1 

; Seo. 10. J>e it further nmeteu. That the Governor is-jv rrmiil ( s 
.Hereby nntlior.ir.etl, and- he is required to can. /a proper nc- yoiVchwi 
counts, and- vouchors, fbr-td [expenditures made, audex- 
'ponses incurred,, on account of the removal tif. the .Indians 
under ibis, Act. to be made, unit to ' call bn Congress to 
make air appropriation to reimburse the- fjtutoTor . the' • 
same, 

.Sko. 11. J}fi it further enacted f That tlio. Govcrnor.be, 

■an<l lib is hereby -required to cause the. officers, command- 
-big -tlio pdifiWcjnt -Divisions, 35ri|:iides,' Hegi tit eld's, fEattitb' 

■ 'lioiisjd and -Cotuptuitcs in.'this’jHatii, >.tci organize their re-' 
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■ lo6 ' JGiiaK .356. nouns, 

, 1SS'2, ■' ; spcctivc .commands immediately; to be, held in pfeadm&s, , 
,, arid subje.et'to- the b’rtlers of tlia officer cqmmaiidirig flic 
ifrovfeti. Volunteer forces for tlio romovlfl fif" tlife' Iifdmns V.'PrjSSSd 
<led, 'Thattho Governor shall not commence actual opern- 
.tions iv i tin n tJio Indian, boundary until t)ie\ fonrtli day of' 
.May next, and not .until lie is.sntisiied. that the . Genoral 
Gorcr'miient bus determined not "to remove : sitidlmliaiis 
by force, or otherwise : Ityinvled, further, ‘That if actual 
■ hostilities shall be. commenced by the Indians! before .that 
time, then the foregoing proviso, ■shall be of naforco or 
effect. ( . 

. .'■•Bto'12. 'He it further cnnvkdfT\\s\t the Troops, and of- 

• f - iQ com raised under the provisions of this Act, shall, not be 

entitled to, nor receive pay from tltc State, until they have 
rceei vt;d orders to--nrare.li into tins Indian Territory for flic, 
•protection and defence pf the same.- 

ifii- l-eiv.Th', .Tnmtl’iv 1 f, lSAA. 1’iliwfKt llif I imoc of Itrpiro.n-HtHlivt.s, 
Vi, lsr.n. Sl*;t u r«f*iV by ib« r»i»vt>««»r M*if 'h liU Y«lt\ HfcotjaUlm-t! ia 
bcifiJi’tii im-??, Gtitl 1»v ilut tvijuistie nmjiuHy. 


■CnxiKmi r,aO. --[No. TT.] 

AN ACT to suiicmi an net In ft* 'Hm uppintmenf. of Commissioners flml 

Ovm«fri5 <*( llrawW, .. • ■ ‘ 

’Biim-iov X. He it maided (>// •the Senate- aii/lJUtuse-of 

\Ii iyi lynn-it ta t. i.vt'-s- of ijiu Slide of ]<' lorida iri- Ire/neml X«~ 
Term *f office. WKfw( /‘, Hint hereafter all Commissioners arid 
Overseers of Hoads. shall hold -.their offices for owe" year, 
and until their successors arc. appointed andrpmlilicdbJri- 
steftd of two years. 

Ssc. ‘i. Jie.it further m ach'd, That so much of fbe.Iaw 
.Repeat. .in relation to flic appointment of Ooiirmisstonors and Over-' 
sc.are of lioads as entitle them tii hold their o Dices ibr t'wp 
-years, be and the' same is hereby repealed; 

? [TirKsSftibe House of.Ef’prcitenlaliytj?* Beei-biberS J, V8fi2. P#s§*t! fHcSen&t*, 
i>e<?tnul)CT -S> 1832. Approved by kins Guvuriior, Dcmubur St, iS.YJvJ. %?S ' 


CriArvKi; 5.1 T. — -[.Vo. TS.'j 

Atif ACT lu repeat an net ip relation to J “ilotugo for tire port ofjxey tVest. 

. .Swntiosf*!. B filen acted 7ji/ the 'Senate, find Ifoyyo.fi/ 
JtepvenMitatives of 7 he Stab; of F-Iniyi)<t- ire G do oral rl.r- 
smMf convened, Thut iui act inlitlcd titi act- in reiatioAto ■ 
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\ Vi 1 LiO I »!»*»• ««»» «.1.| , . 

. turned in the' last prv.epiling kv.elfrm, slnill' be paid by Urn 
j&mm ut’ prisons who shall enter 'a'ely.itn us. the owner- or 
owners thereof.' ' 

. iJ’n-rt:i! t!u»-.H-:»s« of Kcpn-n-iiliiltvra; Bfrtniljor Hip Son- 

»li', taiviiilwr S5'.*, ApproVuJ liy IliiiUmSruuiv 


C'n.ivTKit ii3S'.— 

JIN' A.0T to [irovoul live iriuGuft -.viUi llio toiliisns hi Uiis Stale. 

Hkction t Be ■ it ihuu'.ti'il by. <Gw Senate n»A Jltpiee nf 
,liipn:siininllr.t!if >>f the State of '"Florida in f/enmrh A;. i- 
b<'mU >/ ■w>uvHtnl ) That' from ami -liltur • Che first ,0 ay ■ of 
April next, it sliatl not he (hr any person or persons 

to sell, barter, gfyc,'Io;ud or in any manner furnish to-miy 
(ift.lnj • Intliaas now .rci'iiiurnng in thin the limits fit this 
fc>.i:ih.p'or to any negro belonging to' or residing with said 
Indians, unyspiril'nims liquors, powder, lead, or any goods, 
ware’s, or merchandise ofaiiy dosoriptum. 

fciKg.'S. 7Je it fu> l {7teC«»ut‘t/a/ f That from and after the 
first liny of Apfil tick h, it shall not be lawful for any ' par- 
son or persons to purchase from the said Indian's or negroes 
cither with wish, promise- 1 *, .goods, wares, or inereldmdiso 
of their produce, either oF sliius, hides, beeswax, - horses, 

• cattle, hogs or any manufactured articles. 

•Sue. -if Me it further enarlcf That any person Or per- 
sons' violating. the provisions of i.bis act, shhU he siibjfcet.td 
line not less than live ; hundred dollars and .imp'risoaiikuit 
not loss' than six months, nli r.bo.d is ere Hon of the jury, and* 
shall moreover bo dhupni lifted from exercising dr holding 
-any birieu of profit or trust' in -this State or serving' os jurors. 

. Sue. 4. Me it further ouiii That any (person or per- 
sons making. | gift, sale, barter or furnishing spirituous li- 
quors; powder, lead, goods,' wares lin'd merchandise to nnv. 
(if the ulbrcsukl .Indians? or negroes within tho limits now 
allowed or nllotted to the' .Indians, contrary to' the true in- 
tent ami. inclining of this act, shall be indict able before, the' 
Circuit l.JOnrt ofVoiy County of the Knife, as may he most 
convenient to the parties, under i.iio same rules and re.gu- 
.lutious sis ate now provided hy'h'uv-iu other cases ; J\v- 
vi'te>!\ IkhcvmK That the trading, \yjih ’Indiana as c.ontem- 
■ plated }»y the provisions of tlie foregoing sections, shall 
not prevent any. of the half hrccils or persons’ descending 
.from -bid' an mothers now residing among the, whites. from 
. triuisaclirig aiid' duing. all lawful niatleroguid t lungs with 




Tiifluti.*, nn- f 
litM* fi»L 

with. 




* tiwluikiliic* 
■wfltfl). ' 


1V<»v(«0- 
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(Jim-. 5-iC jfiscixnAxrxiro 

white citizen's as they ecn.,d or might have dime before l'i,.r 
passage of this net : A ml he it furl hr;,- ■jimvidrd. That rio- 
thing in this net shall Tic so cimelrueit as to prevent any 
person or persons from purchasing the property dl' any In- 
dians who may be about to emigrate, • 

; [I’iisuciI the Srnule, Jliwnlwr OS. ISiiD; V.is=«I tliPtlmiv “I" Jli-hii'fcnlsilivra, 
Deounibsr 2S, USfri .1 pprovi'il by the CuvriiKW.'.ilaimitiy ,j> ISf.A.l 

Cm -VS'TKii 5*0. — f.Yo.fid, j 
AS ACT to rpgekilo the practice in Crtmins) iV^'Mitiucs. 

i? uirn ox 3. Be i£ enacted bj //*>* f&miic and- lhm*r rf 
JleprescnlaiivfR of the fate <>f .Ft of, da in (icin' i:<ri-A y 
, smtbh/ ea/nv-ned, That from and ailin' the passage n" tin-.v 
©reclusion. ' Act. in all cases- wherein tlic .Dulbmlaut .np-m. his trial hpv 
traduces no testimony, lie shall, byJiigjsell nr (lounselJli** 
. entitled to the con eluding argument before thc-durv, a; in' 
now the practice in the trial of civil tv-«s, 

[P.wctl the rf.Y*Gj»^cnUilivi.*i‘» lVrpniWv lxr.?. Pawd tlu* >W\> 

Ttv, l.'cit'inhiir 2V* JjK*!!. • Approved by the Gvvf»yii.tr, J smnnry I&»3.| 

Chatteii — [Is u. ftiLj 

,A3f ACT AT)Uitt«iUtot’T of the A r 1 :* J5»*w iu !Vt?f hi UiU SLak In t*»rr. 

■ ’’ K* with 

. Suction J . . J>s 'U nukted ty the &'?>afe and JT>* use of. 
'•Jitjpre&eniaiivi-s of the fate of id of da in- .ir'enendfit- 
. imnbly 'convened. That it shall not he lawful lor any. per- 
Jfcgiw*,, tracWson by himself, agent, servant or slave, to sell dr give any 
1 boe witii. ppiyjt'no.ns or vinous liquors to any negro wirhiu this .Stale, 
in any quantity. Any person violating the provisions < >f 
• this Act, shall lie subject to indictment, ami upon com ic-' 
'tion, be iined' not. exceeding tmo hnfitlred dollars, m- hfr> 
pvisonmont not exceeding .'three months, at the discretion 
■ of the Court’: Jlrdnidetf .That this .Act shall not. be so 
c.onfitnied as. to forbid owners from.gi ring. their awn slaves 
spirituous nr vinous .liquors, 

(Passed tlici .House, of. Kup^cntiiU vpji, Jftnunry ft, W»n, ihc B-atuiU* 

Jsaujyry *f* X$5’A Approved by the Governor, Jnrmury 10, lSf'3.] ' . 
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Keftroos, re- 
liiovui oJ'. 


Proviso. 


Pulililiineut, 


LMnim. 

Tmiluf. 


Oit.u*. SUL .msor.i,.\.xi-:oi:n, 

Jirj>re$eph:lh : t's of the Mute of j r lueida -hi General Ai - - 
eemhiif fwnvm /.■•■/,' That it shall rn.it bb lawful (ur aiiy indiai*. ' 
Agent, Giliccr til Urn Army; or oilier person or persmth, to 
remove .cart of the limits of this State any negro or negroes, 
mulatto or nuilattoes, whielunny eomo in with tho Indians, 
or he taken with them, or which arc now or may ho taken 
hereafter within. the present tempiwary limits of tlm In- 
dians, as nsstgnod.-bjsUcnoml Worth/withonfc iirst adver- 
tising tlui buuib for at least six weeks in some newspaper 
published at the capital of the State, fully describin'; tahl 1 
negro or negroes, .mulatto' or lmilattoes, ami producing 
them at .Hillsborough Court! lousy atdenst three weeks he-' 
fore the expiration of said six weeks of advertising, so that 
any person or persons claiming may have opportunity to 
institute legal proceedings, ami .have the title settled by 
Judicial decree ; I’lWuiftl, That Lies ndwjisdl not' ex- 
tend over the negro or negroes now accompanying the. del- 
egation of Indians from the. West, or which may hereafter 
accompany any delegation ofTndians from thu Wost'Of the 
Mississippi for Ihe'purpose of alike ling the reniovai of the 
Seminolbs. " 

Sxo. 2. . JJt> it f nether enndtaf That if any person <«; per- 
sons shall violate this Act, lie or they shall bu liable to in- 
die tm out for a misdemeanor, and 'em conviction Lltureof shall 
he punished by imprisonment fir at least' six months, nr 
a line not exceeding five hundred dollars, at tho' discretion 
of the Jury,’ and lie liable lbr double damages sustained by r ' 
any person or persons by reason thereof. . .. , 

Snu; i>, Jie it further waded, That in all cases of a. 
claim to any negro or negroes which' may come in or be- 
taken with the Indians, us mentioned in thu'ijpsfc section- 
of; this act, the person or persons • making such' claim - may 
'enter the same before any Justice of the. idea tc of llillabu- 
Voitgh Comity, v.dio shall, within tea days from the lime 
suclt claim is entered, summon a jury to try the same, and 
if, upon such trial, Uio party churning such negro or nc- 
grocs' shall establish, by proper evidence, liis ownership of 
the same, to the satisfaction of tho jury, they shall so re- 
turn in tlicir verdict,' and this said J ustice shall thereupon- 
order that such negro or negroes bo delivered, to the ■ per- 
son or persons' claiming the same, and the Sheriff of said 
County shall execute tlm order of the said Justice in- the 
same manner ,aa ho is authorised to execute any order, 
judgment, or executions issuing out of tho Circuit Court. 

Sye, 4. Be it farther cuaded, That tlic -expenses of tul- 
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vt tuuux v> law* amu nwtou'TiiJ**. 


>UiUU>A RAIL ROAD COMPANY; MAw rf 
ItMUHoitwy Of OUtUMflimiia, 

I'unhwo of Oum, . . . . 

IVlvHrftt, . 

ImHfiiM fwnpvrly, . 

VotaoUonnf, . . • 

Ilnw ImVI, IoUm‘ 1 of *lmr» hultltr, uk of, , 

Koto* of troiwp iw Hrtiim, . 

thmufu U powpn, Ao, . , , 

ltrport to Stork hoMon, . , 

FRANKLIN COUNTY : OrooktJ lUvor hi (Mom! 

ItADOOCf COUNTY; Tooplo of H«rtAv«,trn, jwlluo rottovoi! 

ftomjory duty, . 

OAMTHQi AothnlMloat*, . 

OARRISON, Vf.i Aot tofroBofuf, 

UROLOGIST; (&* Btotk KftHMML) . . 

GERMANY, WHs Aottoriuil U ottoblMi fvrry, ■ 

GOVERNOR; TormofoWoo, .... 

GONZALEZ i AutbtrUei to bull! WW at rouooeul*. 
OOMSRNMRNT; Ptmoioot Boot of, 

H AMILTON COUNTY : Jm%t of VtxAjuim in MiUortiod to tot M 

J#*t!oo cf Pomo, .... 

HARBORS; (SMlnm axoIIomm.) 

HAYtYAHPjVf.lt; Art Ijt nttof of, ... 

HEALTH; fto*rtont (Aw Qvjuttmin I mVw) 

HERNANDO COUNTY ; Aol la hoot* Mu of. 

HOLLWaR WORTH, WTOTH* i A«t hr toflrf *T. , 

HOLMES COUNT V i CM of, noil* r.lUI 
HOPKINS, It: Lour bf •& 

Hwatuu'w ki fovtv «(; . ; 

INDIANS i Aot fo(iMilN| ut Air Mwrtl *(, 

AM to pf**Wo fw mmt*t oi, . 

.INDIAN COUNTRY : two of Hulu In tow* in. 

Romoml of Mtftoc* Awn, , . 

VunbfaMtltl fur, .... 

Otnlra to *ihI IrU, , , , 

INDIAN*; UntouMMliWVlth. 

TmiMimwI for, , . , , 

INJUNtrmW IfONiM; AM iWli* omtklU of, 
INBftliVKNVIWTAVttl! AM In relollni to, 

1 fCTNIINAI. IMIHOVKHKNT, . 

ihwJ u{ iniftloil liK^irnMnt. , . , 
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ATTACHMENTS 


■£frt r\ 


smm the rams em>e coectssios 


IHS CHECK HiTIOH, 

Petitions! 1 , 


THE [KITED STATES, 

Defendant, 


} 

) 

■ ) 
) 
) 
) 


DOCKET Ku. 21 


mioft 


C. If. McGhee, F.uby %, Weatherford, John V. Phillips and John Williaas, 
as members of and on the relation of The Perdido Friendly Creel Indian Band 
of Alabama end Northwest Florida Indiana, by one of their rttornsys, Claude 
Pepper, more this Commission for learn to file the at tec hod Supplement to 
Statement of Specific Points of Law and Authorities in Support of Kotina for 
Loe.ro to Intervene , 


C. W. tEGSSE, RUBT Z. mT.ra&OED, JOHN F. 
PKELLIPS AND JOHN tmmK AS SE556JBKS OF 
AND OHJSB-SaATION OF Fjffl PKTOIOO /RIENDK 
CRESB^NDIM BANE OF AJUSiOA A® fSOKM'TST 
FLSKIpA XJffililTS, BI 


One of their Aitorheys of Heoord 
Weeiiinrton, P. C. 


CSSTTPICATB OF SSKPICF, 


I hereby certify tbet on the 1 5th day of [toy, 1951, one copy of the 
above Motion Bas served upon itr. Paul 8« Slisbell, 1201 19th Street, It. 
Washington 6, D. C., Attorney for Petitioner, and one copy w.e served on 
Mr. P-aloh A. Baraev, Denartcont of Justice, one of the Attorneys for Defend.-!* 


?m.*PS v, lwzzxz 
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BEFORE THE INDIAN Oil® COH3S5IOH 


THE CREEK NATION, 

) 


Petitioner, 

) 



) 


vs. 

> 

) 

1 

} 

DOCKET HO. 21 

the mirrsp states. 


Defendant, 

5 



SOPPiEflENr TO STATTAEtiT OF SPECIFIC POINTS OF IAN AND 
AUTHORITIES H! SUPPORT OF MOTION FOE LEAVE TO INTERVENE 


II. (Continued) 

APPLICANTS FOR INTEEVENTION HEREIN A«E A TRIBE. BAND OR OTHER 
IDBHTIFIA3IH GROUP TOMB THE LEANING OF THS INDIAN CLAPS COMMISSION ACT . 

*■»***•* 

5. At tho hearing on applicant 1 s Motion for Leave to Intervene, question 
WK.a raised as to whether applicants sre a "tribe, band or other identifiable 
group* within the weening of the Indian Claims Commission Act, 

These tar ran are nowhere defined in the lot itself. Since the;" are 
not self-defining, having, especially in the case of the phrase "other 
identifiable group", no precise meaning, recourse to the legislative history 
is necessary, to establish whit Congress meant by them. 

No clue is given in the Corasittee Reports of the 79th Congress which 
enacted the Indian Claias CommiESlon Act, other than the general one implicit 
in the broad purposes of the Act to dispose of all Indian Claims . 
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The legislative history of the Indian Claims Commission Act did 
not begin., however, with the 79th Congress, The plan for a Commission to 
remedy the unfortunate situation of the Indian Claims had been under 
CongressionBl consideration r.f lecst since 1934, (See Senate Bill S.3444, 

73rd Congress, 2d Session) . This bill provided for a "Court" to negotiate 
settlements with "any' Indian tribe or any band of Indians", 

At the first Session of the 74th Congress, Sene.te Bill 8,2731 Wes 
introduced, considered by the Senate Committee on Indian Affairs, which 
recommended its passage, and was passed by the Senate on April 22, 1937 i 
it did not pass the House, This bill sought to create a Commission with 
the duty to "investigate all claims against the United States of any Indian 
tribe, band, or other communal group" , During the hearings on this bill 
before the Committee, there was discussion of the meaning of the term "communal 
group*. (Heelings before the Committee on Indian Affairs, United States Senate, 
Seventy-fourth Congress, First Session, on S.2731). 

Commencing on Page 36 of the report of hearings, the discussion 
among Hr. John Collier, ComraisBioner of Indian Affairs of the Interior 
Department, Members of the Committee, and others, explored thoroughly the 
meaning of the language then used. As the Commission doubtless knows, the 
Interior Department played a major role in sponsoring and drafting this 
legislation. This discussion, which is the only one we have been able to 
find arywhere of the scope of the terms used in the Act, is 80 important that 
we respectfully commend it to the attention of tills Commission and set it forth 
as follows for its conveniences 

"THIS CHAUBUB. Mr. Arnold has submitted sn amendment. 

On page 2, line 12, after the word "band" insert the 
following languages "or cless having a common right 
or claim". 
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■ The purpose evidently is to extend the opportunity 
for filing claims to « smaller number of Indians than 
s tribe or a band, by providing that a few Indians 
having a common right or claim might submit such claim. 

Has the Department any suggestion to mke as to 
the advisability of havihg that amendment? 

*151, COLLIER. The only reason that occurs to rae why 
it might be inadvisable would be that it would .permit 
a small group of Indians with individual claims to 
form themselves into such a class, which would force 
the adjudication of these innumerable individual claims 
into the Commission. The Commission has a big job, 
anyhow. 

"SENATOR FRAZIER. Unless something of that kind is 
included, how are these little bands that are away from 
the tribe to be taken care of? 

■HR. COLLIER. The bands are covered in "tribe, band, or 
other communal group,® However, say there ere three or 
four allottees who have a grievance and who have received 
patents in fee. They could not just band together into 
a group of litigants and come together before the Commission, 
There is no objection to their coming except that it would 
enormously increase the labors of the Commission. 

"THE CHAIRMAN. As I understand the theory or this bill, 
it is not intended to give Individual Indian* a right 
to come into court; is that correct? 

"MR. COLLIER. Not as. drawn. If that were done, certainly 
the court would, have to be indefinitely enlarged, so that 
they could handle all that business, 

"THE CHAIRMAN. If this bill should become a law as now 
drawn, it would force upon the Commission a responsibility 
in the earlier stages of its existence to define "tribe" 
find define "band", so it will be up to the Co/muission 
itself to say just how many Indians and what kind of 
Indians would be necessary to form a tribe, and the same 
thing as regarding forming a band. 

■MR. COLLIER. I do not know why these Choctaws would not 
come right Tinder the Commission. They are a segregated 
group. If they are now by themselves, the fact they were 
once parties to a treaty in common with the Oklahoma 
Choctaws would not be relevant. They certainly are a 
communal group, and they would come right -finder thjg bill . 

"STATEMENT OF I, E. ARNOLD 

"5«R. ARNOLD. Are the Mississippi Choctaws considered ft 
group or a band? 
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wJsFL, COLLIER. They axe that, quite definitely so. 

»?JR. ARNOLD. Has that been determined? It is an un- 
determined question, 

*KE. COLLIER- It is a question that this Comoiesien 
would resolve, and it would resolve, it seems to me, 
in the affirmative; certainly it would. They have 
definitely a collective interest. They all suffered 
together, did they not? 

"MR, ARNOLD. I hardly agree with you, but that interest 
has not been determined, The object of that amendment 
is to bring them -before this CasinisRion. 

®LEE. COLLIER. I’ think they are before the Commission. 

The trouble with that amendment Is that that brings 
not only them before the Commission but any number of 
other individual claimants . of all sorts and kinds. 

"HE. ARNOLD. Ke might find a difference of opinion 
when the Commission is created. 

*KR, COLLIER, If you want to get them in, put in a 
specific reference to the Choctaws, but do not adopt 
omnibus language that will bring in all the individual 
cases before the Commission. 

”JE. ARNOLD. What about the smaller groups of Indians 
in Polk County, Tex.? There are two or .three groups 
down there, 

"MR. COLLIER. They certainly are a group. Look at 
California. There «e have a case where all the Indians 
are involved in one litigation, but that does not mean 
that any Q ne of the scores of particular tribes or haste 
in California may not have claims over and above what 
they are litigating now. It would certainly come before 
this Commission. It certainly doss not mean, for example, 
that only the Sicrax Tribe as a whole could appear before 
the Commission. Any settlement of the Sioux Tribe could 
appear before the Commission, because it is a communal 
group. I am certain, in the case of the Mississippi 
Choctaws, they would be defined as a communal group. 

'W„ ARNOLD, The object of this amendment was to broaden 
the litigation so that there would not be any hair splitting, 

B sfi» COLLIER. There would not be any hair splitting, tut 
X do not know why you should broaden it by any definition 
that would allow any two Indians with individual claims 
just to get together, and then they can force the Commission 
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to dispose of ell these hundreds of thousands of 
metiers of individual Indian business, unless the 
committee wants to do that. If you, are going to 
do that, you hav.e to 'create more machinery; if it 
is to become an agency for settling individual 
claims as well as these group claims, then it has 
to he enormously increased In 'personnel. 

»'UR, ARNOLD. There is a group of those Choctaws in 
Louisiana. 

"1!E3 CHAIRMAN* It is obvious that the word "band" 
is intended to mean a fewer number of Indians than 
a tribe. 

*KK. ARNOLD* Xes. 

«TKE CHAIRHAI!. A hand of Indians really might he a 
group of Indians belonging to different tribes. If 
they happened to live in the same section of the 
country — Siouxs, Choctaws, Chickasaw e, Creeks, and 
whatnot* They night not belong to any one particular 
tribe, any more than one or two of them, hut bended 
together they would constitute a band of Indians. So 
it occurs to me that until we have a definition of 
the word "band" it will not be necessary to try to 
define a smaller group, because a hand of Indians could 
be s very small number, 

"MR. ARNOLD, Pardon me. I believe the Court of Claims 
has defined that word "bo. rid" somewhere. 

"THE CHftiaaSJi. finder the terms of this bill it would 
be up to the court immediately to define "band* if the 
re.uBSt were raised, Until the courts have determined 
or defined the term, it might be advisable to let this 
stand because it might be determined in such & way as 
to satisfy all the Indians who were to come In. 

"3<R» COLLIER. Certainly- the SeminoleG of Florida, who 
were once part of the Seminole a of O'ds-.hoaa, are now a 
band, .at least, find a commune! group. They would come 
In here ih a hurry with their own claims, that have been 
accumulating long since they ware split off from the 
Oklahoma Indians, 

“SENATOR FRAZIER. There are several bauds in Florida, 
"THE CSAIftjffiN. At least three different groups. 

B '®, COLLIER* And they night have separate claims* 
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"STStftf'H FftftZISR, Under your definition of this, 
each one of those bands would be eligible to co-ie 
-in i in. '3 or tni» bill? 

"MR. COLLTFS. Oh, yea; I think surely they would, 

CHAIS3IAS!, 1 think the language of the amendment 
is intended only to define the tern ’•band." I believe 
that the word ^baad" .is broad enough to cover the 
language of the amendment, It occutb to me that when 
the court has a chnnca to pass upon it and a chance 
to define it, then, if this definition is not satis- 
factory, sometime in. the future ws can taka up an 
amendment to define the term •'band" in such b way as 
to satisfy those who might be out of court, if advisable, 

"MR. ARNOLD. All right, Senator , ■ The only object of 
that amendment was that we would not have any quibbling 
or hairsplitting In coming before the Commission. 

"T3E CHAIEMMf. It would be a matter of proof, anyway, 
either under the wording of the amendment or under 
the word "hand.. 11 I believe you would have a better 
chance under the word "band.' 1 For the present, it 
occurs to me this is broad enough, until we find it is 
not. 


"ME. BLAIR, May I ask a question, piece e, Sr, Cbaintatf 
The term "band" has been defined at one time by the 
Court of Claims, Indicating a group of Indians belonging 
to a particular tribe, smaller than the tribe, but which 
has been recognised by the Goveimaant as a band or as ». 
particular group,, as a part of a tribe. This hill refers 
to °or other communal group;" The question I wanted to 
ask is: Doss that mean a coavaunni group composed of all 
of one tribe, or a communal group composed of various 
tribes, so located geographically as to for® s, group? 

*i£l. COLLIER. leg. It was iat ended to go even beyond 
the definition of •'band", but your question, is a little 
broad, because it means the Government or any branch 
has negotiated with that group. That alone would britg 
the Mississippi Choctaws into it. There may be otheg 
eases of grouns o f Indians who hare a com on gr iev ance . 
who have suffered s. common loss of land through laches, 
or error of the Government. It. la intended that t^gy , 
if only a local vill age, shall bp able to co me in . 

"SB, BLAIR, Regardless of that tribal relation? 

“?©. COLLIER* Yes, The ooaigunal group is inte nde d to go 
vary much f a rther than the definitio n of "band. 1 1 1. an 
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cortf latent it gill "bring all these legitimate 
cuatsa In. 

"TRf! CKA.CM.4ff. let me give two illustrations that 
sill, serve to racks clear the point that you raise, 
la vs? section of Oklahoma wo have three different 
groans of Indians that have the same legal rights, 
the kiwis, Comanches, and Apaches* Its three t ribas 
are joined together in a certain area, and they all 
stand on an equality before the law. Their lands 
were disposed of at one time, and they re ra joined 
together, and they participated together in the returns 
from the sale of their lands. From the date that they 
were so joined to the pro a out their rights are comiaon, 

Kos, we slight have a feu Apaches, a fe* Co.Tjanuh.es, 
and a few Kiotv&s fora a band. Their rights would all 
bs the sane, but it would be n smaller number than 
either tribe. 

Then take in northern Oklahoma we have the Tfichit^ 
the Cadi js, and various bands, about 13 different tribes, 
reamimts of different tribes, associated there on an 
equality before the law. A few of those Indians of 
each tribe wight get together. Their rights would be 
in coaaon, bit they might not be satisfied with what 
was given to the larger group, and they would want to 
prosecute a. claim for the benefit of the smaller group. 

That is what I had in raind by stating that a number of 
Indiana of different tribes might get together. I doubt 
if you could take e Choctaw and a Seminole and a Creek, 
till having a different statue before the law, and put 
them into a group and give them the right to go into the 
Court of Claims. I cannot conceive of eny case they sight 
have. But where fewer Indians than a tribs, or a group 
of tribes, have a common status before the law. X do think 
they ought to hav e the right to come in nod assert the 
claim. Through that they m ight op en up a case and bring 
in a larger number. That might be possible. 

"SKtATOS STRIKER. Can. the chairman advise the committee 
whether it was the purpose of the author of the bill, 
to exclude consideration, of claims of individual Indians? 

"THE CiiAIRTCit. We just mentioned that bafora you came in, 
Senator Steiner. Mr, Collier stated that If that wore 
done, it would necessitate a very substantiel increase 
in the personnel of the court and the business of the court,. 

"SENATOR STEBVSR, That is, if individual claims were not 
permitted within the jurisdiction of the Commissicm? 

"T.'tE GasJRUAH. Tesj and the bill was not drawn to authorise 
the court to entertain individual claims, the smcllost ' 
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number being a bend. 

"S2HAT0B: STSIWSH. I t-dnlc that point would be wall 
taken, that it would, impose a very great burden upon 
tbs CoamissioB if it were charged with the responsibility 
of examining individual claims. 

While I have, interrupted, may I ask w ha t is the 
significance of t he vrord "gomra tna l" in line 12? 

"! S?,« COLklSR-* It simply means a coa , -ma lty. It is an 
attempt, to go beyond t he liaitationg of the mea n ing 
of "band*. whic h ha s been imposed by this single 
definition, and to ta ke a single group of Indiana 
who have a common Interest, who have suffered a co mmon 
in burr, bi.it who at ay not heretofore have been recognized 
by any branch of the Government . 

Thera is a big group of Indians, the Cros-tana. os 
they are called, Qogn in. florth^Carolljm,.,, It.lg_.tLcA 
certain that they could nullif y es a band . because 
n,ever heretofo r e has the Governme n t recognised them 
in nnv wav: vet there are _thaaanrtds of _ them._ Thev ars 

"SENATOR STEIAEK, Do you f ee I if rm used the word 
"group” without any Qualifying word you would take 
In mors territory than yon would w ant to ta ke in? 

"MR, COLLIER . You might, becau s e that might throw 
you oyer to the people who have made themselves into 
e. group r a lot of individual cl ai mant s who had forme d 
themselves into a groua merely in order to get into 
this court . 

"SENATOR STHIWER. Yes: a small, .ndscellaneous group . 

«&tt. GOLLILH » Xesj because I doubt if there is a case 
anywhere where an Indian has a claim that he cannot 
find another Indian that has that kind of a claim. It 
??anld be merely the lumping of that kind of claims. 

Tfe do not want these innumerable, heterogeneous Indian 
claims nut on the doorstep of the court If 7?e can help 
it. Some Qualifying word — maybe w communal 11 is not 
the right word — which Indicates a historic identity, 
or s.n Iden ti ty of habitat, makes the thing a communal 
group, a group with historic identity, and not ; iust a. 
detach ed group of people who go t together end made out 
they were a group so as to get Into this court . 

"SENATOR* STSIiVER. The essential thing is that they have 
a co mmon c M.ii, la i t not ? 

«JS. C0LI.TS-.. Yes; a common elf-da of a group ch*.r*ct-g r. 

(Underscoring euo^lied} , 
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In 5.4234 end S.4349, introduced at the 3rd Session of the 76th 
Congress, the terra "com-mme.l group* res amplified to "identifiable ftouninnel 
group", ife are unable to find any contemporaneous explanation for this 
change. 5.1111, introduced in the 2d Session of the 77th Congress, perpetuates 
this change. 

}!o consideration to s given to creation of the Commission during 
the Ter. In H.R.U93 end K.R.1341, introduced at the let Session of the 
79th Congress, and H.R.4497, introduced at the 2d Session of the 79th Congress, 
the term "other identifiable group* supplanted "other identifiable cornsrunsi 
group". Re have likewise found no contemporaneous explanation of the reason 
for dropping the word “communal". It appears, however, that the change from 
"communal group 1 ? to "identifiable group* broadens the class of claimants, 
and eliminates even the requirement that the group be ecraaunal in character, 
so that the language finally employed truly carries qnt J&*» Collier* s con- 
cluding statement in the above quoted report of herrings, that the essential 
thing is that the claimants have "a common claim of a group character". 

The foregoing legislative history makes it clear that your applicants, 
having a common claim of a group character, are a group entitled to sue. Their 
historical identity aa Creeks and their present geographical identity bring 
them well within the definition of groups entitled to be heard before this 


Commission 
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ATTACHMENT 5 

RESOLUTION 2007- ^ 

A RESOLUTION BY THE BOARD OF COUNTY COMMISSIONERS OF 
WALTON COUNTY, FLORIDA SUPPORTING THE MUSCOGEE 
NATION OF FLORIDA EFFORTS IN OBTAINING FEDERAL 
RECOGNITION AND TO DESIGNATE THEIR HISTORIC TRIBAL 

LANDS 

WHEREAS, the Muscogee Nation of Florida (“Tribe”) is comprised of 
lineal descendants of persons who were historically part of the Creek 
Confederacy, which relocated from Daleville, Alabama, and other areas of 
southern Alabama to the State of Florida between 1812 and 1 887 ; 

WHEREAS, the Tribe consisted of those Creek persons settled in the 
north Florida panhandle in autonomous communities (referred to in the 
constitution of the Muscogee Nation as “Townships”); 

WHEREAS, the Tribe is continuing the lifestyle and traditions practiced by 
the Historic Creek Nation of Alabama and Georgia; 

WHEREAS, the Tribe on dissolution of the Creek Confederacy, the 
ancestors of current members of the Muscogee Nation of Florida relocated 
and reestablished home sites, traditions, ceremonial centers, tribal 
government (including through the traditional appointment of tribal 
leaders), and tribal economy in Walton County and other rural areas of the 
State of Florida; 

WHEREAS, the Tribe has continued to exercise the governing powers of 
the Nation; 

WHEREAS, the Tribe is providing services to members of the Nation; and 
enjoying the communal lifestyle of the Nation; and some members of the 
Nation remain on original home sites of their Creek ancestors; 

WHEREAS, the Tribe members of the Nation participated in the 1814 
Treaty of Ft Jackson and the Apalachicola Treaty of October 1832; 

WHEREAS, the Tribe was included in the Abbott-Parsons Creek Census, 
dated 1832 and 1833; 

WHEREAS, the Tribe members of the Nation have established an 
ancestral claim to land taken from the Nation by General Andrew Jackson 
in the aftermath of the War of 1812 pursuant to the 1814 Treaty of Ft 
Jackson; 
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WHEREAS, the Tribe beginning in 1971, the Secretary of the Interior 
distributed to members of the Nation in 3 actions per capita payments for 
land claim settlements; 

WHEREAS, the Tribe in 1974, the State of Florida established the 
Northwest Florida Creek Indian Council to manage issues relating to 
Creek Indians in northwest Florida; 

WHEREAS, the Tribe in 1978, the Council held an election for 
representatives to the tribal government known as the “Florida Tribe of 
Eastern Creek Indians”, which is now the Muscogee Nation of Florida; 

WHEREAS, the Tribe in 1986, the Senate and House of Representatives 
of the State of Florida passed resolutions recognizing the Muscogee 
Nation of Florida as an Indian tribe; 

WHEREAS, the Tribe the community of Bruce in Walton County, Florida, 
has been a governing center for the Nation for more than 150 years; 

WHEREAS, the Tribe in the community of Bruce, the Nation beginning in 
the early 1860s, used and maintained the Antioch Cemetery, which 
remains in use by members of the Nation as of the date of enactment of 
this Act; 

WHEREAS, the Tribe between 1895 and 1947, maintained a school that 
was attended by members of the Nation; 

WHEREAS, the Tribe in 1912, established a church that is recognized by 
the Methodist Conference as a Native American church; 

WHEREAS, the Tribe maintained a ceremonial area on Bruce Creek that 
was attended until the late 1920s; 

WHEREAS, the Tribe’s ceremonial area of the Nation is located in the 
community of Blountstown, Florida, 1 of the reservations referred to in the 
Apalachicola T reaty of October 11,1 832; is the site of continuing 
ceremonies, such as Green Com, and traditional events; 

WHEREAS, previous local governments have recognized the community 
of Bruce as the center of tribal government of the Nation; 

WHEREAS, the Tribe during the previous 30-year period has received 
Federal, State, and local grants, and entered into contracts, to provide 
services and benefits to members of the Nation. 
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WHEREAS, the Tribe extends its educational programs to local schools 
and citizen groups throughout the region in an effort to enhance the 
historical knowledge of our schoolchildren and citizens as to the culture of 
our local Tribe; 

WHEREAS, the Tribe takes numerous displays, artifacts, and other 
instructional tools to schools and other locations to assist its teaching 
efforts; 

WHEREAS, the various teaching tools have expanded to a point wherein 
a formal exhibit vehicle is needed to facilitate the transport of these 
numerous items; 

WHEREAS, the Florida Department of State’s Division of Historical 
Museums and Preservation has grant funds available to assist the tribe in 
obtaining an exhibit vehicle to transport its cultural items; 

NOW THEREFORE, BE IT RESOLVED that the Walton County Board of 
County Commissioners does hereby support the Muscogee Nation of 
Florida’s efforts to obtain Federal recognition from the United States of 
America and recognizes the Tribe’s contribution to Walton County, Florida 
by the following; 


The Waiton County Board of County Commissioners fully supports H. R. 
2028 and S.514 currently being presented in the 110th Congress of the 
Untied States. 

The Historic Hunting Lands of the T ribe shall be considered to be the as 
referenced in Exhibit A - Muscogee Nation of Florida Historic Tribal 
Hunting Grounds. 

As recognition of the Tribe’s history the area in the State of Florida in 
which members reside that is bordered on the west by the Escambia River 
and on the east by the St. Marks River within Walton County, Florida shall 
be designated as the Muscogee Nation of Florida Township of Bruce tribal 
lands. 
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Be it further resolved that a certified copy of this resolution be forwarded 
to: 


Chairperson Ms. Ann Tucker 
Muscogee Nation of Florida 
P.O. Box 3028 
Bruce, FL 32455 


U.S. Senator Byron Dorgan 
Chairman Select Committee on Indian Affairs 
United States Senate 838 Hart Office Building 
Washington, DC 20510 


U.S. Senator Craig Thomas 
Vice-Chairman 

Select Committee on Indian Affairs 
United States Senate 
838 Hart Office Building 
Washington, DC 20510 


U.S. Representative Nick J. Rahaii I! 
Chairman Committee on Natural Resources 
1324 Longworth House Office Building 
Washington, DC 20515 


U.S. Representative Don Young 
Ranking Member 
Committee on Natural Resources 
1324 Longworth House Office Building 
Washington, DC 20515 

U.S. Representative Allen Boyd 
Washington D.C. Office 
U.S. House of Representatives 
1227 Longworth HOB 
Washington, DC 20515 


U.S. Representative Jeff Miller 
Washington D.C. Office 
U.S. House of Representatives 
1535 Longworth House Office Building 
Washington, Washington DC 20515 

U.S, Senator Bili Nelson 
Washington, D.C. Office 
United States Senate 
716 Senate Hart Office Building 
Washington, DC 20510 


U.S. Senator Melquiades Rafael “Mel” Martinez 

Washington D.D. Office 

United States Senate 

356 Russell Senate Office Building 

Washington, DC 20510 


IN WITNESS WHEREOF, the Board of County Commissioners of Walton 
County, Florida, unanimously approved this Resolution in regular session 
on the iH day of 2007, and has caused this resolution to be 

enacted and executed on this 9 , ,J i d ay of KVh ,2 007. 


WALTON COUNTY BOARD OF COUNTY COMMISSIONERS 
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Muscogee Nation of Florida 

278 Church Rd. Bruce, FL 32455 
Ph: 850/835-2078 Fax: 850/835-5691 


October 13, 2008 


Chairman Byron Dorgan 
Vice-Chairwoman Lisa Murkowski 
Senate Committee Members 
c/c The Senate Committee on Indian Affairs 
838 Hart Office Building 

Washington D.C, 20510 

Dear Chairman Dorgan, Vice-Chairwoman Murkowski, and Senate Committee Members: 

On behalf of Muscogee Nation of Florida, 1 request this letter be placed in my testimony as an 
addendum in response to comments made by Mr. Lee Fleming, Director of the Office of 
Acknowledgement in the Bureau of Indian .Affairs, at the Committee's September 25, 2008 
bearing on Senate Bill 514, the Muscogee Nation of Florida Recognition Act. 

Mr. Fleming’s statements about my Tribe's application demonstrate that Ms office has neither 
reviewed the documents that we haw submitted nor has performed even a cursory investigation 
of documents that relate to the mandatory criteria in 25 CFR 87.7 that are actually available for 
a Florida tribe. Mr. Fleming's observations following his testimony were taken directly from a 
12-page technical review letter that Muscogee Nation of Florida responded to line by line at the 
beginning of this century. Every line of the letter from the Office of Acknowledgement was 
boldfaced typed and foEowed by a detailed response to remove any misunderstanding or provide 
specific clarification. Our response was reviewed, commented on, and assembled with the help 

of former Chairpersons of the Alabama Coushatta Tribe and the Coushatta Tribe of Louisiana - 

two Southeastern federal Tribal leaders who understand specific historical and present-day 

obstacles to tribes in Jim Crow states. Mr. Fleming has never acknowledged that OFA read our 
response to OFA's letter or the exhibits, volumes of written data and box-loads of genealogy 
supporting our response that we submitted to OFA. The Tribal Government received a letter that 
the application was moved to the “Ready, Waiting for Active Consideration” list with an 
attached list of evidence and documents. To date, there have been no letters that discuss 

projected timelines, points of contacts assigned to the Tribe, nor even a yearly update. On any 

given day, we cannot tell you what number we are in line for review. We have checked on status 
through both House and Senate Committees in the past Our most recent information had our 
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Tribe at number 4. With the movement of rite one Tribe that meets the new policy letter 
inteipretations, we have been slipped to number 5. As the OFA reviews Tribes in groups of 4, 
we must now wait for another full cycle of petitions to be completed before we can hope to be 
reviewed. Muscogee Nation of Florida continues to be trapped in the endless OFA cycle, going 
round and round again, without any progress, but certainly with more unreasonable, inexplicable 
delay. 

In response to specific allegations made by Mr. Lee Fleming: 

First, the membership of Muscogee Nation of Florida and its Tribal Government are not a 
splinter group from any otter Indian Tribe nor have we adhered to any policies or 
directives that wonld allow the absorption of our members by another federally recognized 
Tribe. As specifically stated in our response in the OFA's Technical Review, rite leader of our 
community, Jesse Joe Ward, worked independently torn the Bruce Community with Calvin 
McGhee of Atmore Alab ama in the 1950s to enable Creek people in rite Southeast to share in the 
Treaty of Ft Jackson. Tribal documentation in the Council House of Bruce shows independent 
contact with New York genealogists, letters from politicians including Claude Pepper, Lyndon 
Johnson and Spessard Holland, letters from Lenoir Thompson who was representing the legal 
efforts of Eastern Creek Indians, and letters to and from the Bureau of Indian Affairs as early as 
1947. All of these letters were not dependent on nor tied to the participation of the Poarch Band 
of Creeks. They were community based. Paperwork filed with the Bureau of Indian Affairs after 
the determination was made that the people of the Muscogee Nation of Florida would share in 
the Treaty of Ft. Jackson land claim settlement was initiated in the Bruce Community for our 
people - not through the Poarch Creeks in Alabama. 

In the 1970s, our leaders were appointed by the Governor of the State of Florida to serve on a 
District Council with other Indian leaders. The District Council, a cooperative effort between 
leaders of communities, also included some of the current leadership of Poarch Band who then 
lived in Escambia County, Florida. They have since changed their residence to Atmore 
Alabama, after pursuing a Congressional recognition. The people of the Bruce Indian 
Community have never voted in elections or lived in Atmore, Alabama, or served on the Poarch 
Band Tribal Government We have had our leadership since the removal of the Creek 
Confederacy in 1834, and we settled in a different state than Poarch Band, where we lived - and 
still live - as a separate and distinct community. Much like the distinction between England and 
tte United States, we are two distinct people who have lived distinct lifestyles for over 150 
years. Therefore, we find it difficult to understand why the Office of Federal Acknowledgement 
is determined that we have an overlapping governmental structure and should be absorbed. We 
also find it difficult to understand how and why Mr. Fleming disregards the sovereignty of Man 
tribes, whether or not they are federally recognized. We raised this concern in our testimony 
when we spoke about the improbability of finding fair evaluation in tire process. 

Second, it is noted that 98 percent of the members of Muscogee Nation of Florida are 
directly attached to tte Bruce Indian Community by church records that date back to 1912 
and school records that date back to tte late 1800s. These records provide tte required 
100 plus year baseline roll to document this Indian community. Poarch Band members are 
not on any of the baseline rolls of Muscogee Nation of Florida To our knowledge, the OFA has 
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never reviewed the baseline rolls in their entirety - nor have airy questions beat raised about 
them to the Tribal Government When we were instructed to digitize all Tribal data, the General 
Counsel far the Tribe spoke directly to Lee Fleming, who said that the digitized data could be 
submitted to OFA when the Tribe was moved to the Active Consideration list We relied on the 
advice of Anthropologists who were familiar with the latest internal interpretations of data to 
completely review and study the membership and community structure, which ensured that the 
community was soundly defined. All membership records include property records dating back 
to the time of our anivi in Florida, and a complete demographic profile has been accomplished 
at considerable cost to this Tribe, After the recognition of the Poarch Band of Creeks in 1981, the 
Tribe’s membership committee began to systematically audit all records to ensure that the 
crossover memberships cited in Lee Fleming’s comments did not exist 

When the State of Florida passed concurrent resolutions recognizing Muscogee Nation of 
Florida, many Creek people asked to join for assistance with education, social services, and the 
like. These people are not included in the roster of Muscogee Nation of Florida that we 
submitted to OFA There were some members who were able to move membership to the 
Poarch Band of Creeks because of intermarriages between people in Escambia County, Florida 
and Escambia County, Alabama. Our Tribe encouraged such members to exercise their rights to 
services from the Poarch Band, if that was where their community and governmental ties were 
found since the destruction of the historic Creek Confederacy. 

Muscogee Nation of Florida defines its boundaries as the area stated in Senate Bill 514. We 
have worked constantly to ensure that we have provided evidence to avoid the very issues that 
Lee Fleming cited. The Bruce Community in Walton County Florida is composed of extended 
family groups that do not have ties to the Poarch Band of Creeks. Every adult file that we 
submitted to OFA contains an affidavit that the member does not belong to any other groitp. It is 
tiie member’s responsibility by Tribal Code to notify the Tribal Government if such a situation 
does occur. We stand by our current membership roster. Each member on our roster either 
shared in the Treaty of Ft Jackson, or is eligible to share in the Treaty, or is directly descended 
from Creeks listed on the Abbott-Parsons Census of 1832 and of Creek people who arrived in 
Florida before 1865 to settle in the Bruce Community. Each member on our roster is a 
descendent of persons on our school and church baseline rolls. 

Third, Mr. Fleming stated that we could use birth and death certificates, voting 
registrations, census documents, and special public records to racially identify this Tribe - 
despite our testimony and copies of Florida law banning Indians from Florida - as though 
these actually exist. The documentation demanded by Mr. Fleming is not available in Florida. 
Most of the County courthouses were burned immediately following the Civil War. 
Additionally, creating those records over historic time was in violation of Jim Crow laws. Mr. 
Fleming's demand reaffirms the Office of Federal Acknowledgement’s lack of understanding of 
what Jim Crow laws required. To avoid imprisonment or death; our people had to be white or 
black. Although we have other forms of proof of our lineage, such as marriage records, church 
records, and a demographical mapping of our geographic community, Mr. Fleming's unyielding 
interpretation of the criteria requiring external identification demands sources that would have 
resulted in the destruction of our people under Florida law. The feet is that Florida had no Indian 
Commission to offer protection, rights and privileges, nor oversight to Native Americans within 
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the state. Even in 1971, after fee passage of fee 1964 Civil Right Act and fee receipt of fee 
settlement letter feat was sent out by the Department of fee Interior on fee Treaty of Ft Jackson, 
over 300 tribal members had to be racially identified as “Other" to vote because there was no 
race for Indian. Mr. Fleming has raised an impossible hurdle, which we cannot overcome no 
matter how much paper we provide to fee Office of Federal Acknowledgement 

We ask this Committee to understand fee frustration of this Tribe when trying to meet an 
insurmountable standard feat Ms to acknowledge historical circumstances and makes us -as a 
Petitioner - unable to fit neatly into fee check boxes feat OFA las created. Please also 
understand our frustration when Mr. Lee Fleming bases his comments on a Technical Review 
letter without fully reviewing fee data feat fee Muscogee Nation of Florida has made available to 
him. Statements being made as feet need to be based on fee assurance feat all fee facts are 
known. Since we are not now under, nor have we ever been under, "Active Consideration," our 
current data has not been reviewed. Mr. Fleming's comments appear to represent a mind that is 
already made up-a mind that questions our lineage or has already decided that our tribe will be 
"absorbed" in spite of Department of Interior settlement letters and community historical records 
feat state otherwise. Our Tribal Government fully understands that legislative recognition brings 
wife it a thorough and fair review of membership records by the BIA. We have welcomed fear 
review for many, many years. The problem is that there has been no review. The system has 
Med. Mr. Fleming's comments do nothing to address that Mure. Our only hope is action by 
Congress. 



Ann Denson Tucker 
Chairwoman 
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